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Tr ſeldom happens, that the repu- 
tation of a Pamphlet ſurvives the par- 
ticular occaſion which ſuggeſted it. 
The following tract was firſt publiſhed 
in 1765, and went through two edi- 
tions. After an interval of near twen- 
ty-eight years, and when all the copies 
_ of the two former editions had been 
long ſold off; it has been called for with 
a degree of earneſtneſs which ſeldom 
attends the appearance of even a new 
work. The publiſher has, therefore, 
thought it his duty to yield to the 
numerous applications that have been 
made to him to give a third edi- 
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tion of it, and from the intereſting 
nature of the ſubject, and the high 
character of the reputed AUTHOR, 
he conccives that in re-printing it at 
the preſent time, he 1s rendering a 
ſeaſonable and eſſential ſervice to the 
Public. : 


Aug u, 1793. 


PREFACE. 


þ of 


* 


"THERE is nothing more univerſal than 
the partial regard which each nation has for 
its own antiquities. Horace, who lived in 
the moſt refined age of Rome, ſays, that 
his cotemporary Romans were ſo extrava- 
gantly prepoſſeſſed in favour of the works of 
their rude anceſtors, as to endeavour to per- 
ſuade one another that the Decemviral laws, 
and the treaties made by their ancient kings 
with the neighbouring villages, were of ſuch 
elegant compoſition that nothing leſs than 
the immediate inſpiration of the Muſes could 


have produced them. 


When ſuch vulgar prejudices happened to 
be uſeful, or, at leaſt, innocent, it would be 
time ill beſtowed to lay open the ſlightneſs 
of their foundation: but when, as Horace 
complains, they are diſplayed in order to form 
injurious compariſons, and to deprive living 
merit of its due praiſe and reward, it, be- 

b comes 
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comes the buſineſs of every honeſt man to 
* their falſehood and — 


A motive of this ſort ſet me firſt upon 
writing the following ſheets. I had fre- 
quently heard the ancient conſtitution of 
England cried up as a model of perfection: 
1 had frequently heard that the poſſeſ- 
ſion of liberty was inſeparable from the in- 
habitants of Britain : I had frequently heard 
that Magna Charta was the completion and 
fixed ſtandard of this liberty; and that it 
ſhone with unparalleled luſtre under the 
Henrys, Edwards, and Elizabeth. All this 
might be heard without uneaſineſs ; but 
when ] diſcovered that thoſe prejudices had 
been induſtriouſly propagated amongſt the 
unlearned, in order to depreciate the liberty 
we now enjoy under the beſt of Kings, at 
the head of a free parhament, I muſt own 
I felt ſome indignation at the attempt; and 
thought I could not better perform the part 
of a faithful ſubject and good citizen, than 
by endeavouring to point out, to the well 
meaning part of my cguntrymen, how un- 
juſt thoſe compariſons were, and how ex- 


tremely 
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tremely grovndleis the diſcontents they had 
conceived in conſequence of them, 


To prevent people from yawning over a 
political treatiſe, whoſe purpoſe was not in 
the leaſt to abuſe or defend any ſet of great 


men, there was a neceſſity for making it 


ſhort; and this I endeavoured, by admitting 
nothing into it but alluſions to facts, either 
ſuch as are notorious, or ſuch as are to be 


found in every Engliſh hiſtorian, who chuſes 


to deal in facts rather than invectives. But 
I am now very ſenſible that, however advan- 
tageous this ſhort-hand manner of writing 
may be in ſome reſpects, it is in others very 
defective. It is not every reader who is able, 
or perhaps willing, to connect facts in ſuch 
a manner as to produce thoſe arguments 


from them which the author expected ; and 


his meaning may be, by this means, often 
miſtaken and often miſrepreſentetl. To re- 
medy, therefore, this imbecility in my poor 
Eſſay, and to declare for it what it means to 
ſay, is the chief purpeſe of this ſupplemen- 
tal Preface. 
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It means, then, to trace the actual progrefs 
of Engliſh liberty, from its loweſt ebb to that 

- glorious height to which it has arrived; to 
ſhew that this increaſe was conſtant and gra- 
dual, not ariſing from any providential laws 
or contrivances of men; but from a certain 
tide of things which flowed, not only againſt 
the means that were contrived to prevent it, 
but ſometimes lowed the faſter by thoſe very 
means. To ſhew that Magna Charta was 
not the cauſe, but the conſequence of a de- 
gree of liberty, and that what was liberty 
then would be no better than ſlavery now. 


It means to put us in mind that liberty is 
only another word for power ; that the exten- 
fron of political liberty can ſignify nothing 
elſe but the extenſion of the circle of go- 
vernment and of its conſtituents ; and that 
every extenſion of this circle muſt be deemed 
a change in the conſtitution, either for the 
better or the worſe. 


It means to ſay, that every ſuch extenſion 
of power or ſecurity to the people, without 
a proportionate addition of power to their 
rulers, muſt be everdangerous to the ſtate, and 

that 
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that the want of a due attention to this cir- 

cumſtance has been the cauſe of all the diffi- 
culties which have happened in the manage- 
ment of public affairs, and of almoſt all the 
civil wars with which England has been vi- 
ſited. : 


— 


It means to ſay, in ſome future edition, 
that the freedom of the ſubject in England 
is now arrived at the higheſt degree of per- 
fection conſiſtent with the nature of civil 
government; and that it is the duty of 
every good Engliſhman to cry, with a late 
ingenious author, ESTO PERPETVA, 
without adding any contradiction to this 
pious wiſh, by wiſhing for any innovation 
on pretence of improving it. 


It means to ſhew that the notion of pro- 
ducing what has been called a more complete 
repreſentation of the people, by admitting the 
lower claties of them into a ſhare of the legiſla- 
tion, 1s only a ſcholaſtic dream; and that the 
circle of government cannot, in fact, be ex- 
tended beyond a certain point, without de- 
priving the rulers of thoſe powers, by which 

„ alone 
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alone they can provide for the public order 
and ſafety. 


It means to apply theſe obſervations to 
the preſent ſituation of things in this coun- 
try, by hinting, that although it ſhould be 
ever ſo demonſtrable that republics have 
their mortal period as well as men, yet it is 
our duty, in the one caſe as well as the 
other, to retard the evil day as long as poſ- 
ſible, and not to haſten it by our folly or 
intemperance : And it means in a particular 
manner to lament the unhappy conduct of 
thoſe leading men, either in or out of place, 
who, to promote their own particular inte- 
reits, court the approbation and aſſiſtance of 
the populace ; and by ſo doing acknowledge 
in them a right, unacknowledged by the laws 
of the land, of controuling and dictating to 
government ; which, were it ever to be tho- 
rouſly eſtabliſhed, would put an end to all 
ſtability, all confidence, all force in admi- 
niftration ; and with them, all quiet at home 
and all ſafety abroad: a dreadful diſtemper, 
which never was cured in any ſtate but by 
what we ang to look upon as a moſt dread- 


ful 
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ful remedy, that is, by embodying a certain 
number of thoſe ſo acknowledged conſtituents 
of government, who, having nothing to fur- 
niſh in its ſupport but their arms and legs, 
have been in all ages, eaſily induced to em- 
ploy thoſe arms and legs in procuring quiet 
from the reſt, and who have never failed, 
upon ſuch occaſions, to practiſe moſt faith- 
fully that levelling doctrine, which the ſpirit 
of faction had ſo eloquently preached to 
them, by reducing all the reſt of their coun- 
trymen, noble and mean, rich and poor, 
learned and ignorant, into one undiſtinguiſh- | 
ed maſs of ſlavery. | 


The ſhort deſcription I have given of 
Magna Charta will not, I believe, be ſatiſ- 
factory to many of my readers, It 1s, indeed, 
only meant to awaken a curioſity which the 
conciſeneſs of my plan does not permit me 
to gratify, It was my meaning, that thoſe 
who were deſirous of knowing with certainty 
to what degree theſe aſſertions were true or 
falſe, ſhould examine the record itſelf, toge- 
ther with whatever elſe is neceſſary for its 
explanation. But having reflected that many 
perſons of worth, to whom I ſhould be de- 
| ſirous 
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ſirous to recommend my writings, had not 
the time, the means, or, perhaps, the induſ- 
try to obtain this ſatisfaction ; I thought it 
proper, upon this occaſion, to throw in a 
few obſervations of my own for their aſſiſ- 
| tance. 


Of the ſixty-three articles, or clauſes, of 
which this famous charter is compoſed, about 
twenty-ſix are employed in regulating the 
ſeveral parts of the feudal ſervitude then by 
law eſtablithed ; all which articles, together 
with the ſervitude itſelf, were laid afide by 
an act of the legiſlature, about a hundred 
years ago. And it may be here proper to 
remark, for the benefit of thoſe who are 
fond of this antient conſtitution, that al- 
though the courſe of above 400 years had 
pared its claws to the verv ſtumps, yet were 
what remained ſo troubleſome, that our 
forefathers were glad to ſubject themſelves to 
a perpetual exciſe in order to be entirely 
freed from them. 


Of about twenty-eight more of thoſe 
clauſes, ſome have been repealed by other 
ſtatutes, ſome have been rendered uſeleſs by 

2 | : | the 
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the natural change of things, and ſome, 
having been at firſt directed only to perſonal 
and temporary objects, became of courſe ex- 
tinguiſhed as their ſeveral ends were at- 
tained. 


Of the few that are in any degree conſti- 
tutional, or which may be, upon any occa- 
ſion, quoted with relation to the affairs of 
this age; ſome are ineffectual, ſome are im- 
perfect, and ſome are too partial and confined 
in their intention to merit thoſe praiſes that 
are ſo laviſhly beſtowed upon them. 


For inſtance: no part of Magna Charta 
ſhines brighter to a common eye than clauſe 
XL. To none will we ſell, to none will we deny 
or defer. right or judgment; and if words 
could do the buſineſs, theſe are certainly as 
proper as could be choſen. But, alas! they 
are no-more than words, and a conſtitution 
that has no better ſecurity does not differ 
from the moſt tyrannical and oppreſſive ima- 
ginable. What magiſtrate is there upon 
earth ſo abſurdly impudent as to own that 
his adminiſtration of juſtice is cruel, iniqui- 
tous and corrupt; or who is not ready at all 

| : times, 
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times, and without compulſion, to give a 


profeſſion of the contrary under his hand 


and fal? That which alone diſtinguiſhes 
free ſtates 1s, that in ſuch, means are pro- 


vided by which the magiſtrate cannot do 
otherwiſe than exerciſe juſtice ſpeedily and 
impartially. But no ſuch proviſion was 


made by Magna Charta; juſtice was ſtill 


adminiſtered by the King himſelf, or, what 
was the. ſame thing, by judges which he 
cquld appoint and remove at pleaſure. It 
was not till after the Revolution that judges 
were made independent of the reigning 
King ; and it was ſtill reſerved for our truly 
Britiſh and patriotic Sovereign to render 
compleatly effectual that well meant clauſe of 


Magna Charta, by making the judges inde- 


pendent of his ſucceſſors as well as of him- 


{elf. 


The clauſe XIV, which fixes the conſtitu- 
tion of parliaments, will be found by thoſe 


who, in any degree, affect popular govern- 
ment, extremely lame and imperfect; as it 
appoints to be ſummoned archbiſhops, biſhops, 
 abbots; earls and greater barons, by the King's 
letters ſeparately addreſſed to them, and by ge- 


neral 
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neral ſummons, all thoſe who held lands of him 
in capite, without any mention of boroughs, 
or of any repreſentation of the trading in- 

tereſts of the kingdom, which were not ad- 
mitted into parliament till many years after. 
Indeed the notion that people cannot of right 
be taxed but by their repreſentatives, let it be 
derived from what it will, can claim no 
ſupport or countenance from Magna Charta; 
fince all who are there ſummoned to parlia- 
ment for that purpoſe, are ſuppoſed to come 

of their own right, as the peers do at this 
day, without any election, miſſion, or re- 
preſentation -whatſoever. | 


That which, of all the ſet, does moſt 
honour to Magna Charta is clauſe XXXIX. 
No free vaſſal ſhall be apprehended, or impriſon- 
ed, or diſpoſſeſſed of his freehold, or outlawed, or 
baniſhed, or in any way deſtroyed, nor will we 
go againſt him, or ſend againſt him, unleſs by 
the legal judgment of his peers, or by the law of 
the land. But when the merits of this clauſe 
are maliciouſly exaggerated, we are called 
upon to ſubſtract much from them, by ob- 
ſerving that this great ſecurity, of being tri- 
ed by his peers, which is now claimed by 
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the loweſt Engliſhman as his birth-right, 
was underſtood by Magna Charta only as a 
ſort of ariſtocratical privilege, from which 
. the greateſt part of the nation were, by the 
common law of the land, excluded. That 
the benefits of this clauſe ſhould be after- 
wardsextended to all Engliſhmen whatſoever, 
was not in the contemplation of thoſe who 
penned Magna Charta ; nor did it flow 
either neceſſarily or accidentally from any 
part of it ; but from cauſes deeply rooted in 
the nature of things, and of which Magna 
Charta itſelf was only a ſymptom. 


Still theſe are no more than hints. Ido 
not mean that any judgment ſhould be 

paſſed on Magna Charta without its being 
perſonally preſent, and heard in its own de- 
tence; and have, therefore, introduced it by 
way of Appendix to this edition, referring 
it to my reader to confirm, reject, or extend 
my obſervations as his own good judgment 
ſhall direct. This, however, I will venture 
to prophecy, that, whether he begins to read 
from the beginning, or whether he chuſes 
to read it backwards, from the end, he will 
not read many lines without being aſtonith- 


2 ed 
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ed at the raſhneſs of thoſe who venture to 
affirm, that whatever is contained in this 
great charter, is of ſo ſacred and funda- 
mental a nature as not to be repealable, not 
even by parliament: ſince he will ſee, in 
the very firſt clauſe, an acknowledgement of 
the domin1on of the Pope of Rome over the 
Church of England ; and if he hegins from 
the latter end, he will preſently find a clauſe 
eſtabliſhing the government of 25 barons, 
the majority of whom were empowered, by 
the moſt extraordinary means, to ſubject 
king and kingdom to their arbitrary will 
and pleaſure; with this farther power of fil- 
ling up their own body for ever, as vacancies 
by death or otherwiſe ſhould happen. Po- 
pery being thus ſeen ſtalking in the front of 
this famous charter, and arbitrary power in its 
rear, there are few ſo ſcrupulous as not to 
think themſelves entitled, without farther 
reading, to form very unfavourable con- 
jectures concerning the immutahility of the 
reſt. But without requiring them to read 
a ſingle line of Magna Charta, what ſhall we 
ſay to the conſiſtency of thoſe, who profeſs- 
ing, what they call Revolution principles, Tis 
dicyloully attribute to a royal charter, in 
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whatever way obtained, a degree of ſtability 
which was never pretended to belong to the 
moſt deliberate act of King, Lords, and Com- 
mons, in parliament aſſembled. 


Buy way of introduction to Magna Charta, 

I have given in my Appendix the prelimina- 
ry articles of the Barons upon which it was 
formed, with King John's conceſſions, re- 
ſtrictions, and enlargements in the oppoſite 
column, in the common form of a capitu- 
lation; meaning by this form to give as 
diſtinct an idea as thoſe two ancient records 
enable me, of the ſhare which each party 
had in this famous tranſaction; and, parti- 
cularly to ſhew, that the unfortunate King, 
in ſtickling for his own intereſts, became, 
at the ſame time, a ſort of advocate for the 
people, in oppoſition to the great barons or 
land-holders, and obtained for them ſome 
very valuable privileges, for which, either 
through the inattention or party-ſpirit of 
our hiſtorians, they have never, to this hour, 
been taught to return him any thanks. 


One thing more, and then I conclude this 
long preface. 
In 
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In tracing the conſtitution of England 
from its ſource, I did not think it neceſſary 
to carry my enquiries any higher than that 
great period of our hiſtory, the Norman 
conqueſt. There are, 'I know, ſome very 
eminent writers who have gone back into 
the Saxon times, in order to find for their 
countrymen a right to liberty, which they 
did not zn fact enjoy under the firſt Nor- 
mans: but having long entertained a miſ- 
truſt of the diſtinctions de jure and de facto, 


when applied to any kind of ſupremacy in 


government, I cannot help thinking that 
thoſe very eminent writers have, upon this 
occaſion, ſhewn themſelves much better an- 
tiquaries than philoſophers, and much bet- 
ter party-men than either. Would they, for 


inſtance, have given us the Roman legio- 


nary conſtitution as a model for that of Eng- 


land, in caſe the Normans had found and 


ſabdued the Romans in England as they 
did the Saxons; or, having aſſumed the li- 


berty of vaulting from conqueſt to conqueſt, 


did they ſtop at the Saxon, and make that 
their model, only, becauſe 1t happened 
better to ſuit the purpoſes of the day? 
The Romans had, ſurely, as good a right 
7 | \ HY to 
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to give their laws to Britain as either 
the Saxons or Normans ; and their priority 
ought, in the eyes of antiquaries, to have 
given them the preference. Not ſuch the 
conduct of the learned Sir Robert Filmer; 
he, like a true ſon of antiquity, ſought for 
the conſtitution of England in much more 
remote, much more venerable times, and, 
at laſt, happily found it in the ark of Noah, 
to the great diſturbance of Mr. Locke, who 
was obliged to write a long and elaborate vo- 
lume to confute him. Arcades ambo.——— 
No people have right to any liberty but 
what they have the virtue to acquire, nor 
any longer than they have the virtue to pre- 
ſerve it: and whoever endeavours by meta- 
phyſical reaſonings or precedents of antiqui- 
ty to prove that they hold it by any other 
indefeaſible right, acts the part of an ene- 
my to them, as well as to common ſenſe 
gnd experience. 


May courage, may conduct, may honeſty 
be for ever hereditary and indefeaſible in the 
kings and people of Great-Britain ; and may 
our happy conſtitution remain unchanged 
from generation to generation, 

CON» 
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CONSTITUTION or ENGLAND. 


SECTION 1. 


Ir has been ufualovith thoſe whe has 
written on the ſubject of government, to 
enumerate three different forms of it, vig. 
the deſpotic, ariſtocratic, and democratic. 
To theſe they have found 1t neceſſary to add 
the mixed form of government ; that 1s to ſay, - 
this, and that, and t'other, or what you 
plate like the &c. at the end of To 

'URFEy's name; a lazy way, no doubt, of 
getting rid of their talk, and yet very ex- 
cuſable: for had they launched out into a 
detail of all the different mixtures and com- 
binations of which the different modes of 
government are ſuſceptible, they or their rea- 
ders muſt have been heartily tired before 
the work could have been half finiſhed. 
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I, for my part, am far from being ambi- 


tious of adding to their liſt of governments. 


On the contrary, upon looking it over with 
a careful eye, I am humbly of opinion, that 


part of what they have given us may be 


omitted, without in the Icait impairing our 
ſtock of uſeful knowledge. Let us aik, for 
inſtance What is deijpotic government? 
——Anſwer— It is that government which 
depends ſolely on the will of one man; who 
is therefore, very ſignificantly, by the Greeks 
called Autocrator — But where did ever ſuch 
a man exiſt ?—Anſwer—In ancient Rome, 
after it loſt its liberty; in modern Con- 
ſtantinople and Peterſburg.— But, alas! 
in all thoſe places, we {hall find that the man 
who is flattered with the pompous title of 


abſolute diſpoſer of all, is himſelf abſolutely 


at the diſpoſal of a few of his own people, 
whom he feeds and clothes to aſſiſt him in 
keeping the reſt in obedience, and without 
whoſe aſſiſtance his deſpotic commands 
would be very little regarded. 


Deſpotiſm appears then to be nothing 
more than a power delegated during plea- 


ſure, by the major vis of the community, to 


one man, who 1s cucumſcribed by no rules 


or conditions, but ſuch as are agreeable to 


thoſe his conſtituents. 


This is certainly the nature of deſpotiſm, 
but it will be, perhaps, found to be the na- 
| ture 
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ture of all governments under the ſun. 


The nature of order and government re- 
quires that all commands ſhould iſſue pri- 
marily from one mouth ; and ſhould be re- 
ceived, with equal obedience, from all the 
inferior mouths in adminiſtration. Where 
a petty conſtable, in the exerciſe of his office, 
is not as uncontroulable as the great Mogul, 
there government is in a ſickly ſtate; and, 
without ſome effectual remedy, mult fall 
into anarchy and confuſion. 


Every government then is, or ſhould be, 


deſpotic; and every chief magiſtrate is, or 
ſhould be, an AurocRATOR, for the time 
being: and thoſe who are buſily taken up 
with the conſideration of the commonly 
defined modes of ariſtocracy, democracy, 
and ſo forth, while they fancy they are deep 
in the eſſence of government, are only 
amuſing themſelves with the paper and 
packthread of various colours, in which it 
is wrapt. 


Leaving, therefore, all ſuch indefinable 
diſtinctions, which, by giving a few gleams 


of light, are more likely to miſlead than to 


conduct, let the man who 1s defirous of 
effectually governing any nation, ſet himſelf 
diligently to find out in what ſet of hands 
the power of that nation happens at the 
time to be lodged; and having made the 

diſcovery, to ule the proper means of per- 
| Os ſuading 
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ſuading them to conſtitute him their head 


and repreſentative. From an exact know- 


ledge of theſe conſtituents, ariſes an exact 
knowledge of the conſtitution of each coun- 
try, and the juſt application of all the ge- 
neral maxims of government, which, how- 
ever wile they may be in themſelves, may, 
by miſapplication, produce the very reverſe 
of what is expected from them. 


For inſtance. There is no maxim more 
univerſally received than this, That She well 
being of the people is the ſupreme law, and, 
when well underſtood, there is none more 
true or more uſeful for the preſervation of 
the order and happineſs of a ſtate. But 
then it muſt be underſtood by the word 
people, that part only which is conſtituent of 
the ſupreme magiſtrate, and to whole inte- 
reſts and opinions he mult ever pay a re- 
ligious regard. A very little obſervation on 
the ſtate of different countries at the ſame 
time, or upon the ſtate of the ſame country 
at different times, may be ſufficient to con- 
vince us that the extending this regard 
equally to all the people governed, is not 
neceſlary to the ſupport of government, and 
yet, ſuch is the goodnels of our great Creator, 
the author of government, and every human 
bleſſing, that he has in his divine wiſdom 
ſo ordered the connections between man and 


man, that the advantages of good govern- 


ment, by which I mean ſimply that which 
is 
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is able to procure to itſelf perfect obedience, 
extend themſelves, without any particular 
attention of the rulers, to thoſe who are 


not, as well as thoſe who are, their conſti- 
tuents. | 


But although JI ſhould make it ever ſo 
plain to the m-aneit capacity, that the chief 
and almoſt only maxim neceſſary for the 
eaſe and ſtability of any government, is to 
have an attentive eye to the intereſt of its 
conſtituents; yet I am far from thinking 
the application of this ſimple truth equally 


ſimp.e and ealy. It is by no means ealy to 


find out at all times, with preciſion, who 
thoſe conſtituents are; and the moit learned 
and experienced rulers have brought them- 
ſelves into difficulties by miſtaking them. 
Nay, there is a certain ſort of learning and 
experience, which, by the confidence that 
often attends. it, is more deſtructive in this 
reſpect than mere 1gnorance, which, with 
good ſenſe, is always attended with doubt 
and caution. The reaſon of this is, that 
thoſe conitituen!s are always, more or leſs, 
in a fluctuating ſtate, and he who relies 
upon any reading or experience of the paſt, 
may proceed inconſiderately i in his attention 
to the intereits of a particular ſet of men 
who are now no longer of conſequence, to 
the neglect of thoſe who are actually be- 
come ſo: an error which would not fo 
readily be fallen into by one who has no- 


thing 
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thing but his own natural ſagacity and daily 


_ oblerv ation to conduct him. 


In all countries which pretend to be go- 


verned by the help of written laws, it is the 


common opinion that the conſtitution of 
thoſe countries, and the rights of the rulers 
and ruled, are eſtabliſhed and aſcertained by 
thoſe their laws and ancient cuſtoms. If 
this were the caſe, a very moderate ſhare of 
reading would quality a man of a tolerable 
memory to be a very profound ſtateſman. 
But unhappily, the reverſe of this is true, 
the laws being not the makers, but the crea- 
tures of the conſtitution and of the con- 


ſtituents of government, who either make 
or aboliſh, alter or explain, as beſt pleaſes 


them; or without taking the trouble of ei- 
ther altering or explaining, ſupport the exe- 
cution of ſome laws, and oppoſe the execu- 
tion of others, as they happen to be led by 
the preſent humour or conveniency. When 
this at any time happens, in oppoſition to 
any prince or miniſter, however tincerely he 
may be perſuaded that he acts according to 
the conſtitution of his country, he would 
do well to contemplate the event as a proof 
of the contrary, and to endeavour, with all 
ſpeed, to find out where his error hes, 


Before I proceed to the application of theſe 


general principles, in an enquiry into the 


conſtitution of any particular country, it 
may 
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may be neceſſary to ſay ſomething farther 
towards explaining ſome of the terms I have 
uſed ; which, though common, are, perhaps, 
underſtood by me in a ſenſe more or leſs ex- 
tenſive than uſual. By Government I mean, 
as has been already hinted, the ſingle faculty 
of procuring obedience, that alone being the 
ſubject of this Eſſay, without any regard to 
the ends for which this obedience .18 pro- 
cured, Theſe, which are, or ought to be, 
the ſafety and happineſs of the community, 
become a ſeparate, and, in order of time, a 
ſecondary conſideration ; for it would be, in 
the higheſt degree, trifling and childiſh to 
employ any thoughts upon the uſeful exer- 
ciſe of power, till it had been firſt ſettled 
how this power was to be acquired and main- 
tained, By the major vis, or ſupreme force 
of a ſociety, by which the government is con- 
ſtituted, I mean, imply, a ſuperior power 
of inflicting bodily deſtruction, pain, or 
confinement ; theſe being the ways in which 
all penalties for diſobedience to government 


are exacted, and of courſe, all commands 


made effectual. And, whether this power 
is in the hands of a few, or of many, of the 
rich or the poor, of the wiſe or the fooliſh : 
whether they who poſſeſs it are cardinals of 
Rome, palatines of Poland, janiſſaries of 
Conſtantinople, or burghers of Geneva, they 
are equally what I mean by the conſtituenis 
of government. | 
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SECTION II. 


ALTHOUGH every ſociety has its con- 
ſtitution, or general ſyſtem of government; 
yet the word conſtitution is ſeldom heard, 
except in thoſe countries where, by the con- 
ſtituent power being much diffuſed, govern- 
ment becomes a common {ſubject of ſpecula- 
tion. But no where has it been more uſed, 
or its meaning more diſputed, than in Eng- 
land, eſpecially for theſe hundred and fifty 
years paſt; and this from ſeveral cauſes. Of 
theſe, one 1s, that men have been led by dif- 
ferent party intereſts and prejudices, to ſet 
forth ſome parts of the conſtitution and 
ſtifle others, according as they beſt promoted 
their particular views; but the greateſt cauſe 
of their diſagreement, and which extended 
itſelf to the moſt diſintereſted, was, that the 
ſubject 1tielf had been gradually and imper- 
cepiibly changing; ſo that, were the diſ- 
putants ever ſo knowing, and ever ſo candid, 
unleſs they had confined their diſquiſitions 
to a certain year, month, and day of the 
month, on which this conſtitution is ſup- 
poſed to be meaſured, they malt have ever 
been at croſs purpoſes. 


There 
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There was a time when the conſtituents 
of the Engliſh: government were a tew great 
land-holders, called barons, whoſe force, 
when the major part of it was united againſt 
the King, was capable to put chains upon 
both him and the people, of whom the 
greateſt number were upon all occaſions ac- 
knowledged to be their ſlaves or villains, 
and, in a political ſenſe, had no more right 
to be reckoned amongſt the people of Eng- 
land, than the oxen that aſſiſted them in 
ploughing their maſter's lands. This was 
the time of that ſo much boaſted Magna 
Charta, moſt boaſted by thoſe who never 
read it. Thoſe who take that trouble muſt 
ſee, that it was only meant to aſcertain the 
privileges of a ſmall part of the nation, with- 
out any idea of what is now called the na- 


tural liberty of mankind : and that its chief 
purpoſe was to eſtabliſh the dominion of the 


few landed tyrants, who extorted it fro 
their unlucky ſovereign. 


There was, indeed, an attempt made to 


ſupply what was here defective, and to extend 
liberty of perſon and goods to every Engliſh- 


man without exception, by a charter grant- 
ed by Richard II. to Wat Tyler and Jack 


Straw, petitioning at the head of 100,000 
of the Commons, in a form not much un- 
like that which had been uſed in Runny 
Mead. But their haſtily acquired rights va- 
niſhed, in a few days, with their haſtily ac- 
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urch ſtrength. The wiſdom of the legiſ- 
lature declared their demands traiterous and 
abominable, againſt God and againſt reaſon ; 
and the royal conceſſions illegal and void. 
Thoſe who fancy that liberty may be given 
to nations, or taken away, by the daſh of a 
pen, are very little inſtructed in the reality 
of politics. Such treaties, which the gentle- 
men of the law have been pleaſed to call 
Charters, are only effectual while they give 
form and preciſion to eſtabliſhments found- 
ed in the actual ſituation of things. Where 
real liberty is at bottom it will never be dif- 
ficult to find parchment to aſcertain its 
rights. The common people of England 
are now allowed to diſcover in the Magna 
Charta of King John, all thoſe liberties 
which their anceſtors in vain expected from 
that of King Richard, together with many 
more liberties which theſe ancient patriots 
never dreamed of. From whence can ariſe 
this ſtrange diverſity of ſentiment ? Is it, ye 
Metaphyſicians, that nature is different in 
one age from what ſhe is in another? or are 
we to ſeek for the diverſity in the fluctuating 
mind of man, which 1s ever ready to pro- 
nounce that to be natural which prevailing ne- 
ceſſity or * has rendered familiar? 


Were this ſubject to be errand as fully as 
the importance of it deſerves, it would be 
neceſſary, ſome where or other, to relate, 
how the inhabitants of certain places were 

enfranchiſed 
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enfranchiſed or emancipated from the con- 
ſtitutional ſlavery in which the common 
people of England were once involved: how 
theſe liberties and immunities were progreſ- 
ſively enlarged and aſcertained by vg/untary 
charters and conceſſions from their monarchs: 
how this was done chiefly with a view of 
oppoſing that claſs of men which had pro- 
cured Magna Charta: how, when diſputes 
with the barons were brought to extremities, 
commiſſioners from thoſe enfranchiſed cor- 
porations were called by royal authority to 
ſit in the great council of parliament : and 
and how this new privilege, ſo advantageous 
to the Commons, became, under judicious 
management, no leſs advantageous to the 
Crown.—But theſe, and many other parti- 
culars equally curious and intereſting, can- 
not be brought within the narrow compaſs 
that I have preſcribed to myſelf in throwing 
together theſe looſe hints. 


Whatever might give riſe to the legiſla- 
tive power of the Commons, 1 it does not ap- 
pear from any ancient hiſtory or record yet 
produced, to have had an exiſtence till above 
two hundred years after the conqueſt, dur- 
ing which time, the conteſt betwixt the King 
and a party of his barons was waged with 
various ſucceſs, as there happened to be an 
adroit and reſolute king to diſunite and cruſh 
the apponng barons, or an adroit and reſo- 
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lut head of their faction, to make him feel 
their united power. 


The imperfect manner in which the tranſ- 
actions of theſe early ages are tranſmitted to 
us, leave us much in the dark concerning the 
real motives of the men, or bodies of men, 
engaged in them. In ſuch caſes we are 
obliged, for want of facts, to help ourſelves 
out, as we can, by analogies drawn from 
times of which we have a nearer and more 
exact knowledge. In theſe we find, with a 
very few exceptions, that the chief motive 
of men, for engaging in political conteſts, is, 
the hopes of ſuperiority ; and that the cauſes 
alledged are ſeldom other than mere pretexts, 
often ſo ſhallow as to impoſe upon no body. 
We muſt not, therefore, believe that the 
men of thoſe ages of which I am now treat- 
ing, were ſo fooliſh as to hazard their own 
lives, and the bread of their wives and chil- 
dren, for the preference of a white roſe to a 
red ; or, for what was almoſt equally inſig- 
nificant to the greateſt part of them, the am- 
biguous rights of the houſes of York and 
Lancaſter. It 1s much more probable that 
each of the combatants fought for the ad- 
vancement of his own houſe; and that the 
royal rights, as well as the roſes, were no- 
thing more than mere ſymbols, by which 
each faction was enabled to diſtinguiſh its 
own partizans from thoſe of its adverſary. 


1 In 


CONSTITUTION OF ENGLAND. 37 


In the midſt, however, of theſe conten- 
tions amongſt the great, the weight of the 
commons was daily increaſing. While the 
feudal ſyſtem was entire, the King command- 
ed obedience from his great tenants, and 
they, again, by thoſe who held of them by 
virtue of the lands granted to them upon 
that condition : producing a ſubordination 
of all ranks, very like that of an army, for 
which, in time of need, it was intended to 
ſerve. But this piece of machinery, ſo well 
contrived for the acquiſition of new territo- 
ry, was apt to grow ruſty after ſome time of 
quiet, and to break in pieces, when any 
force was applied to put it in motion. Men 
are caſily led to perform ſervices of fatigue 
and danger, When a proſpect of future re- 
ward and advancement is pointed out to 
them; but when thoſe ſervices are required 
in conſequence of rewards long ago bettow- 
ed, the taſk is ſeldom performed either wil- 
lingly or well. Nor was this the only weak 
part of the feudal conſtitution. Every vaſ- 
fal, in taking the oath of fidelity and obedi- 
ence to his immediate lord, took it with a 
reſervation of his obedience to his ſovereign 
lord the King: a claule perfectly well calcu- 
lated for preventing a ridiculous multiplicity 
of ſovereign princes in one ſtate; but which, 
in times -6f faction, was attended with a 
conſequence no lels ridiculous, of giving to 
each ſcrvant the doubtful choice of two maſ- 
ters; one threatening, in caſe of diſobedi- 
| ence, 
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ence, to deprive him of his life, the other of 


all the comforts of it. To remove thoſe 


doubts, real or pretended, of the vaſſal, thoſe 
who ſtood in need of his aſſiſtance, were ge- 
nerally obliged to purchaſe it by ſome new 
concellion, which leſſened the power of the 
ſuperior, and weakened the general ſyſtem. 
It is likewiſe to be obſerved, that the King, 
beſides his power as ſovereign, had certain 
lands of his own, held by ſmaller vaſlals, of 
which he was the immediate; as well as ſo- 
vereign lord. To bind theſe to his intereſt, 
when preit by his rebellious barons, and to 
inſpire them with the greater alacrity for his 
ſervice, he found it neceſſary, from time 
to time, to indulge them in certain immu- 
nities, as has been already hinted with re- 
gard to the boroughs; and what was once 
accorded by the King to his vaſlals, could 
not ſafely be denied by the barons to theirs; 
ſo that the good-will of the people being, as 
it were, ſet up to auction, 1t 1s no wonder if 
at laſt it brought a good price. And thus 
it was that the feudal ſervices, in the begin- 
ning rigorous and arbitrary, were firſt ſoft- 
ened and aſcertained, and then converted into 
certain annual payments in money, mode- 
rate at the time, but which became after- 
wards very inconſiderable; for the ſeveral 
profeſſions of huſbandman, ſoldier, merchant, 
and artificer, which in the earlier times had 
been, for the moſt part, exerciſed by the 
ſame perſon, with little dexterity or ad- 
vantage, 
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vantage, being, by little and little, diſtributed 
into different hands, money was, by little 
and little, produced as an univerſal pledge, 
by which each man's labour might be rea- 
dily compenſated by thoſe who received the 
benefit of it, and this fort of pledge becom- 
ing leſs valuable in proportion as the quan- 
tity of it increaſed, thoſe rents which had 
been fixed in the room of the ancient ſer- 
vices, became in proceſs of time ſo incon- 
ſiderable, as to appear more like an acknow- 
ledgement of ſuperiority than an adequate 
return for the land ſo poſſeſt. Another re- 
markable effect of this decreaſe in the va- 
lue of money was, that the ancient regu- 
lation which reſtricted voting freeholds to 
thoſe of forty ſhillings per annum and up- 
wards, for the ſake of excluding a multi- 
plicity of ſmall voters, produced in time a 
quite contrary effect, and opened a door to 
a boundleſs increaſe of thoſe freeholds, and 
of courſe of the conſtituents of government. 
And thus liberty produced property, and 
property produced liberty, by a ſort of reci- 
procal generation, that often leaves us in 
doubt which to call the cauſe and which the 
effect. But nothing contributed more to 
deſtroy the feudal flavery, and to diffuſe 
wealth and independence into the lower claſ- 
ſes, particularly of the unlanded men, than 
the wars begun on the continent by Ed- 
ward III. wars, if we conſider their inten- 
tion, the moſt ſenſcleſs and ruinous for the 
SN nation; but which, by the neceilary 
exertions 
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exertions of government in providing ſhip- 
ping and mariners for the tranſport of 
troops, introduced a degree of navigation, 
of foreign commerce, and even of foreign 
. manufactures, with which England had been 
before that time unacquainted. 


About the time of Henry VII. the ef- 
fects of this long train of changes became 
particularly manifeſt. It was natural for 
thoſe who had acquired, by their induſtry 
or frugality, a competent ſum of money, to 
be defirous of employing it in the purchaſe 
of lands; as what would give to their wealth 
both ſtability and conſideration. But at 
this time ſuch ſales were rendered difficult 
by ancient ſtatutes ſtill in force, which de- 
prived the great lords of the power of alie- 
nating their lands. To remove thoſe dif- 
ficulties, a new law was paſſed, which ſome 
aſcribe to the deep policy of Henry, but 
which was more probably, only the neceſſary 
conſequence of the general ſituation of 
things. Had there not been a number of 
people able to buy, and a ſuitable number 
willing to ſell, an act of parliament to au- 
thoriſe the transfer would have been to little 
_ purpoſe. Be that as it will, by this ſplitting 

of lands, and by the plundering of the mo- 
naſteries in the ſucceeding reign, the land- 
holders, ſtill the eonſtituent powers of the 
| ſtate, became ſo numerous and ſo diſperſed, 
that it was no longer poſlible for them to 
unite their forces againſt the Crown, which, 
while 
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while this equilibrio laſted among the in- 
ferior powers, ruled all affairs at home and 
abroad in an abſolute and uncontrouled 
manner. 


Queen Elizabeth, with the title of a 
limited monarch, was as unlimited as any 
Czarina ; and had nothing to apprehend for 
her perſon or government, but from ſecret 
plots or aſſaſſination, to which thoſe who 
rule with the feweſt- partners are the moſt 
liable. Her weakened grandees feared and 
reſpected her ; the Houſe of Commons, little 
different, at that time, from the Eſtates of 
France, met chiefly to aſſeſs themſelves for 
the ſupport of government, without being 
admitted to any ſhare in the adminiſtration 
of it; while her people, having never taſted 
of political power, under its ſofter and more 
ſpecious name of Liberty, buſied themſelves 
only about their own affairs. 


Thus it was z the golden days of good Queen 
Brss, whole reign, proſperous to herſelf, will 
ever hold a reſpectable place in the annals of 
England; and it is no wonder: for ſhe ruled 
her people as it pleaſed God to perihit her; 
that is, according to the aut conſtitution 
of her country at the time; availing herſelf 
of her ſituation with prudence and forti- 
tude, without which no prince's lituation 
can be very ſafe or advantageous. 
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SECTION III. 


[T is common with men to form very ge- 
neral principles upon a very narrow expe- 
rience; eſpecially when they happen to fa- 
vour their own vanity or intereſt. King 
James, from obſerving that his immediate 
predeceſſors on the Engliſh throne had not 
been controuled, brought himſelf to believe, 
not only that they were uncontroulable, 
but that this their power, merely the effect 
of accidents, was neceſſarily attached, by the 
name of prerogati ve, to their crown and dig- 
nity, by the fundamental laws of the land, 
the laws of nature and nations, and thelaws 
of God himſelf : ſplendid rights, which being 
now devolved upon him, he was not of a 
diſpoſition to relinquiſh. 


But it 1s not without a ſhrewd meaning, 
that painters and ſculptors put a ſword in- 
to one of the hands of Juſtice, while ſhe 
holds the ſcales with the other: for, let a 
man's pretenſions be what they will, he muſt 
always appeal to ſome ſuperior power, in 
order to have them acknowledged and gua- 
ranteed; and can never be admitted as Judge 
®) 
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of them himſelf; unleſs, by being poſſeſt of 
the ſupreme power, he is able to ſupport 
his own deciſion, and, as it is moſt ſigni- 
ficantly expreſt, to make his pretenſions 
good. 


This had been happily the caſe with 
Queen Elizabeth, but not with thoſe, who 
for ſome time filled the throne after her; 
who were often ſurprized to find the ſame 
pretenſions meet with a very different ac- 
knowledgment, and were apt to impute their 
diſappointment to every cauſe but the real 
one. 


The truth was, that, by this time, the 
ſeeds were ſown for a new ſet of conſtituents 
in the room of the old ones, which had been 


frittered away into inſignificance. Trade, 


which had taken deep root in the former 
reign, now ſprung up, under the pacific in- 
fluence of James, 1 in a moſt luxuriant man- 


ner, and put a conſiderable ſhare of riches 
into the hands of a ſet of men little known 


to Old England; and with regard to whom, 
conſequently, no paſt experience could be 
concluſive. The corporation towns in par- 
ticular became more mighty, while the King, 
by an untimely imitation of his predeceſſors, 
ſtill added to their number. Thoſe corpo- 
rations, by little and little, felt their conſe- 
quence, and the King, although he could 
never diſtinctly perceive in what it interfered 
E 2 with 


ru 
4.4 
7 i" 
2 * 
5 I 
. 1% 
4" 4 
143 R$ 
16% 3-004 
* 4 
238+ 1448 
wh 15 
29047» 
1 
*$ 4 15 d 
" , 7 
) 2 
4 7 7 EOMI 
. 
+ P : by 9 
4 
LY 
1 
£16 
ol 1 
1 47 
gl 44 
: * 
; 6 
{ * 
1 
1251 1 oy 
1 
1 x; 
13 * 
14 0 
7 eu 
+ < 6s 
- Ci 
1 
5 YL 
pa £7.99 
x 
* * 4 
by 
. 
2 4 
4 a2] 
L 
% KLE 
dae 1 
199 
7 5 
i 
F260) 
9 
l 
. 7 
7 
. 7 * 
1 1 
9 
l 
* [43 
II. 
in. 
» 14 
* 
o „ 
1 
: F p 
243 > ** 
. 
172 Ky 
2:4 -4 at- 
* 4275 
F\/©.13 
- N 
. 
þ £4 
'L *. 
3 
21 6 
1446 
+1 40 
* * 
1 i 
18 
| | £24 
ww 5 
= 3 3; 
. : T 37" 
i ©. 1 
„ 
n 
i H 
'& Þ 
2 x \ 
+ 38} 
251 
1 N 1 
F339 
I * 1 ol 
3 - fi 
C 0 $f 
"HI 
_ 
i 7 9 EH 
N 1 
5 75 9 5 
Foe \ 
"$30 | 
30 
=. 5 ! 
-$ | 
* . | 
, TO 1 
9 
$4.57 v 
; 
© 3. 
a 7 T 
£ TE 
2 * 1 N 
| * } 
111 
1 ts 
; 4 8 
19 
163 
Fr 4 
4 F 
7 
k 4 
; 
iT? 
: ; d; 
* 
4 * 
1 
4 0 
4 
1 1 
* 
0 ry 3 
* 14 
* 
5 
is * 
© 
= 


© 7 —— i 
= * — n—— _ > = 


44 AN ESSAY ON THE 


with his Gains right, at laſt felt it likewiſe. 


_ Flattery and reſpect are the never failing in- 


dexes for pointing out in what quarter real 
power 1s lodged, Notwithitanding the ex- 


alted idea James had conceived of the royal 


dignity, he thought it expedient to add fur- 
ther luſtre and ſecurity to the throne, by 
getting himſelf admitted a cloth-worker, 
and his eldeſt ſon a merchaat-taylor of the 
city of London. But this, like moſt other 


narcotic medicines, while they give a mo- 


mentary relief, never fail to increaſe the 
diſtemper. Every condeſcenſion to the citi- 
zens of London ſerved to increaſe their opi- 
nion of their own importance, and to make 
farther condeſcenſions more neceſſary. The 
ſpirit of diſcontent, that is, the ſpirit of 


riches, power, and ambition, had gone forth 


amongſt the Commons, and as it diligently 
ſoug ht food for itſelf in the King's conduct, 
it wb not fail of finding it. His folly and 
his wiſdom, his vices and his virtues, fur- 
niſhed equally matter for complaint. His 
prodigality in ſpending large ſums of their 
money amengſt his Engliſh ſubjects in 
princely magnificence, was a grievance, and 


an intolerable burthen: it was no leſs a 


grievance, and no leſs an intolerable burthen, 


that he refuſed to laviſh away ten times 


greater ſums in a war every way foreign to 
England, to be waged from the molt fooliſh 


and unjuſt of all motives, the deſire of pro- 


Pagating their own religious nien in the 
heart 
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heart of Germany by the edge of the ſword. 

But it is the nature of all animal force to 
take pleaſure in exerting itſelf, as it were 
inſtinctively, independent of any conſe- 
quences propoled by ſuch exertion. A young 
bull ſhut up in a field, without enemy or 
rival to diſturb him, as ſoon as his horns 
begin to ſprout, will level his weaponed head 
againſt the firſt tree or polt that happens to 
preſent itſelf. In like manner King James's 
Commons, rejoicing in their newly acquired 
powers, employed them indiſcriminately 
againſt every thing he approved of, civil and 
religious, foreign and domeſtic ; and ail this, 
perhaps, only becauſe they dared, without 
foreſeeing the profit that would one day or 


other ariſe from thoſe efforts. The King, 


with all his boaſted king-craft, probably fore- 


ſaw it as little as they, and after a variety 


of {ſmall ſquabbles which decided nothing, 
had the good fortune to be depoſited with 
his anceſtors, incolumi Troja, leaving to his 
ſon all his rights, with all his opinions con- 
cerning them. | 


King Charles the Firſt was bleſt with 
many great and amiable qualities, He was 
wile, brave, juſt and moderate; and with 
the utmolt ſobriety and decency in his pri- 
vate life, poſſeſſed an uncommon knowledge 
of hiſtory, laws, and other polite accom- 
pliſhments becoming a prince. Had he 
lived fity years ſooner, or fifty years later, 

„ his 
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his reign would have been, in all probability, 
as happy and glorious as that of any mo- 

narch who ever ſat on the Engliſh throne. 
But it was his misfortune to be placed at 
the head of affairs at a time when the con- 
ſtitution of his country was really altered, 
while it was apparently the fame. Thoſe 
who came long after him found out the al- 
teration, and took the proper means to pre- 
vent the ill conſequences of it; but the diſ- 
covery, though afterwards eaſy, was perhaps 
at that time beyond human fagacity, and 
Charles's good qualities were of a nature 
more fitted to accelerate, than to retard the 
miſchiefs that ſurrounded him. A conſcien- 
tious and fixt regard for what had been de- 
livered to him as the conſtitution of his 
country, of which his own rights were un- 
doubtedly a part, made him think it a mean- 
neſs unbecoming a man and a king to ſuffer 
any encroachment to be made on them ; 
never conſidering that this conſtitution and 
theſe rights were but of human origin, and 


{ubject to the like changes with other human 
affairs. 


The increaſe of riches, by the diſcovery of 
America and other improvements in com- 
merce, had by this time produced a general 
increaſe of expence all over Europe, and 
made greater ſums neceſſary for the ſupport 
of the Engliſh government and the dignity 
of the crown, than the accuſtomed feudal 

methods 
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methods of raiſing money were ſufficient to 
provide. The new monied intereſt was able 
to have ſupplied this deficiency; but, as it 
was able to grant, ſo was it able to refuſe; ; 
and not being properly applied to, it obliged 
the King, after his trying ſome unuſual me- 
thods of raiſing money, to purchaſe every 
ſcanty ſupply with ſome new condition or 
other detrimental to his ancient prerogative. 
The demands of the Commons, puſhed on 
by the city of London, increaſed as they 
found their power increaſe of making their 

pretenſions good; till at laſt both parties 
agreed to have their cauſe tried in the field, 
the only court of juſtice where ſuch cauſes 
can be tried, where it was given againſt the 
King and his adherents, in ſuch a manner, 
that the conſtitution of the country, inſtead 
of ſuch gradual changes as might ſuit the 
real change in the conſtituents, was at once 
overthrown and deſtroyed, 


SEC- 


eh reg 


a? AN ESSAY ON THE 


SECTION IV. 


IN the ſhort account I have given of 


the memorable reign of King Charles the 


Firſt, I have hitherto kept to the illuſtration 
of my general principle, That the conſtitution 
of every country conſtantly changes with its con- 


Aituent powers, and have endeavoured to 


ſhew, that a want of attention to this, was 
the cauſe of the oppoſition which the un- 
happy King met with in his government; 


but I am very ſenſible, at the ſame time, 
| that the cauſe aſſigned is in no degree ade- 


quate to the effect; and that we muſt have 
recourſe to ſome other, to account for the 
violence, outrage, and cruelty, with which 
this oppoſition was conducted and finiſhed. 


The rich, . in the Houſe of Commons 
began this oppoſition, had for its pretext 
what they eſteemed illegal methods of levy- 
ing money; a ſubject, on either fide of 
which, laws, cuſtoms, and precedents, might 


have been urged without end, and the oppo- 


nents might have grumbled long enough 
without a drop of blood being ſpilt. Re- 
monſtrances might have been vorgd, and 
anſwers given; parliaments diflolved and 
others called, wich much effuſion of words 

only 


© 
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only. In the courſe of thoſe civil wrang- 
lings, the King would probably have found 

out, that, by communicating to a few of the 
leading men amongſt the new conſtituents, 
a certain ſhare of the emoluments of go- 
vernment, out of which they might again 
retail to their conſtituents that ſhare which 
in juſtice helonged to them, he might have 
been ſupplied with money from ſome more 
plentiful ſource than tonnage, poundage, or 
{hip-money. Neither, had the new powers 
been willing to come to blows, were they 
a match for their King. The people in the 
country were ſtill much influenced by the 
old gentry, moſt of which were attached to 
the Crown. The Scots, to whom tonnage 
and poundage was heathen Greek, would 
have followed their natural inclinations for 
royalty, and taken up arms in its defence on 
the firſt ſignal. It was in the city of London 
alone, (not the moſt warlike part of the 
kingdom) that there was a poſſibility of find- 
ing ſuch a band of disaffectiom as would dare 
to attempt any thing violent againſt the per- 
ſon of the King and his minitters, 


On the other hand, the King. was not en- 
gaged in any foreign war, and his occaſions 
for money were not ſo great but that he 
might have found means of ſupplying them, 
without calling parliaments, till ſuch time 
as he found out the proper methods of ren- 
dering them more tractable ; and the execu- 

i 9 5 tive 


50 AN ESSAY ON THE 


tive power being ſtill in his hands, and Kill 
acknowledged by all to belong to him, it is 
not eaſy to conceive from what quarter a re- 
bellion could ariſe, which he could not have 
_ eaſily quaſhed, with the ruin of thoſe who 


ſet it on foot. 


Things were in this fickly, but not mortal 
ſtate, when the unhappy King engaged in a 
delign, ſo niuch the reverſe of what is uſe- 
ful and prudent, that he muſt have forfeited 
with poſterity, all pretenſions to the charac- 
ter of a man of ſenſe, had not his fenti- 
ments and conduct in this reſpect been coun- 
tenanced by thoſe of all the princes of his 
age. Having been. religiouſly educated, he 
had been taught by thoſe who had taxen 
upon them the care of his early education, 
particularly by his father, that a National 
Church, with all its rites, doctrines, and form 
of government, was ſo inſeparably a part of 
the ſtate, that they mu't both ſtand and fall 

together; an opinion founded upon the moſt 
ſhallow and fallacious reaſoning, in oppoſt- 
tion to the molt univerſal experience. But 
Charles nad long believed it to be juſt, and 
having ſtill a regard for his old teachers, 
was eaſily brought to believe, that the new 
and uncommon oppoſition he met with, was 
owing to the increaſe of Puritaniſm; whereas 
it is probable that the increaſe of Puritaniſm 
was the conſequence, rather than the cauſe 
of oppoſition. Be that as it will, he was 
reſolved to ſtrengthen himſelf, and what he 


ap- 
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apprehended to be the conſtitution of his 


country, by exerting an extraordinary zeal 


for the Church of England, eſpecially for 
thoſe circumſtances in which 1t was moſt 
diſtinguiſhed from that of the Preſbyterians 
and other diflenters, whom he meant, at the 
ſame time, to weaken and diminiſh, by all 
manner of diſcouragements. 


The pooreſt man in the nation has a ſoul 

to be ſaved as well as the richeſt, and, con- 
ſequently, no tax, no impoſt, no exerciſe can 
be ſo univerſally odious as that which is laid 
upon conſciences. It may be, therefore, eaſily 
believed that the rich and ambitious Commo- 


ners, hitherto baffled in their attempts to re- 


duce the Crown to terms more favourable to 
themſelves, would be very active in foment- 
ing the diſcontents which this ill-adviſed 
meaſure occaſioned - and that a zeal, firſt 
feigned, afterwards real, would increaſe the 


number of the Puritans, who, 1n their turn, 


would enter no leſs heartily into the ſtate in- 


tereſts of thoſe, who ſo warmly ſtood by 


them in their ſpiritual. Thus every patriot 

took to the ſinging of pſalms, with all his 
might; and every pſalm- ſinging cobler join- 
ed his voice to bawl againſt ſtate grievances, 
from the feeling of which, the meanneſs of 
his condition had entirely exempted him. 


But Charles did not ſtop here. If he 
had, his church politics would have, per- 
| FE 2 haps, 
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haps, been only attended with a ſlow in- 
creaſe of that disaffection which had been 
nurſed under his father's reign, by the like 

principles and conduct, and he might have 
gone to the grave, cadavere toto, and without 
feeling, to any great degree, the bad effects 
of it. But not contented with making the 
epiſcopal government and rites univerſal in 
England, where they had always been the 
national and legal eſtabliſhment; his 1ll- 
councelled zeal hurried him to attempt the 
ſame in Scotland, where the Preſbyterian had 
been eſtabliſhed for fifty years after the Re- 
formation, and was ſtill contended for by 
the majority of the Scots as their national 
worſhip. Hereupon a tumult, begun, as 
uſual, by the loweſt of the populace, was 
followed by aſſociations of thoſe of middle 
rank, and headed by ſome of the principal 
nobility, who were glad of an opportunity 
of exerciſing their turbulent and ambitious 
ſpirits, on a larger theatre than their own 
country afforded. | 


Theſe dogs of war being once let looſe, it 
was eaſy for their more cautious and more 
diſperſed brethren 1n England to join in the 
fray, and to bring the unhappy King into 
that train of difficulties, from whence his 
courage was unable to extricate him ; but, 
on the contrary, obliged thoſe who had been 
moſt forward in oppoſit on, to ſeek their own 
ſafety in his deſtruction. 


SEC= 
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SECTION V. 


TE various factions, civil and religious, 
which had united in carrying on, what they 


in their jargon called the good old cauſe, had 


no ſooner got the better, than they found 

they were all actuated by principles and in- 

tereſts, as oppoſite to one another as they 

had all been to their King's; ſo that having 
murdered him, and overturned the long eſ- 

tabliſhed government, they were not able to 

concert any plan for eſtabliſhing a new one 

in its ſtead ; nor. were any of thoſe factions 

ſufficiently predominant to force one upon 
the reſt. In this ſituation, a ruinous anar- 
chy muſt have enſued, had not the former 
ſcenes of contention produced a body of 
hardy and well-diſciplined ſoldiers, who were 
able to give lau and order to their frantic 
and diſtreſſed country. 


Supported by ſuch conſtituents, OLIVER 
CROMWELL undertook the chief magiſtracy 
of Great Britain; and we may eaſily judge 
by the long train of ſucceſs which attended 
his tranſactions at home and abroad, that he 
was ſufficiently conſtituted for all the moſt 
valuable purpoſes of government. 
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But it is fit to take notice, that although 
the predominant powers in all chauges muſt 
neceſlarily conſtitute the eſſence of law and 
government, yet there are, of thoſe changes, 
. fome that may be called, in a peculiar man- 
ner, natural, as procceding from ſome pro- 
greſſive and gradual cauſe; while others are 
only the effects of accidents or violence. 
And as in the human body there is a pro- 
greſſive change from infancy to full growth, 
and from full growth to decay, ſo there are 
other changes to which the body, by various 
accidents and miſmanagements, is ſubject, 
and from which, by proper medicines, or 
by time only, it may be recovered. Thus, 
the ſtate of England, during the latter part 
of the reign of King Charles the Firſt, muſt 
only be conſidered as a violent fever, which, 
by being left to itſelf, would ſoon ceaſe, 
with all its ſymptoms and conſequences. 


Nor did this eſcape the ſagacity of CRom- 
WELL, who, though he ſaw himſelf obeyed 
hke a Roman Emperor, knew that this obe- 
dience aroſe from what was moſt fluctuating 
and precarious, the authority of a Common- 
wealth, as they were pleaſed to call it, but 
which was, in fact, made of no better ſtuff 
than the Commonwealth of Algiers, and very 
little calculated for the meridian of England, 
where power mult in a little time inſenſibly 
ſlide into the hands of its natural owners, 
thoſe who are poſſeſſed of the property. He 

accord- 
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accordingly made ſeveral attempts to change 
his military conſtituents for others more na- 
tural and permanent, with httle ſucceſs, 
when death put an end to his projects, and 
left it uncertain whether he was able to bring 
about this important point, without which 
it would have been difficult for him to pre- 
ſerve the power himſelf, and impoſſible to 
convey it to his poſterity. And, indeed, 
any conſtitution of government which re- 
quires from the conductor more than a mo- 
derate ſhare of ſenſe, a moderate ſhare of 
experience, and a moderate ſhare of virtue, 
does not deſerve to be conſidered as an eſta- 
bliſhment. The diviſions in the army which 
produced a compleat anarchy after the death 
of CROM WELL, plainly ſhewed, that the 
order which had fubſiſted for ſome years, 

was chiefly owing to his uncommon talents. 
In this ſituation any force was ſufficient to 


reſtore the baniſned King, as there was no 


force ſufficiznt ſo much as to ſhew itfelt in 
oppoling his reſtoration. 
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SECTION VI. 


AMONGST the ancient Romans, whoſe 
example has been ſo much recommended by 
modern politicians, the chief prieſthood was 
always held by the ſame perſons who were 
inveſted with the ſupreme magiſtracy ; and 
the affairs of religion went hand in hand 
with thoſe of the ſtate; upon which they 
were acknowledged, upon many occaſions, to 
have had a very advantageous influence. But 
it muſt be obſerved, at the fame time, that 
what they meant by religion conſiſted only 
of certain rites, ſo contrived, for the moſt 
part, as to give a turn of pleaſure and feſ- 
tivity to that otherwiſe gloomy paſſion, Su- 
perſtition ; which was never encouraged to 
thew itſelf in its genuine colours, unleſs in 
certain times of calamity, when public ter- 
ror became neceſſary for the public ſafety. 
A religion like this, whick operated upon 
men's paſſions only, without letting their 
underſtandings take any ſhare, gave great 
power to the magiſtrate who preſided over 
it; and as his regulations were of them- 
ſelves eaſy to be obſerved, and equally agree- 
able to the common intereſts as to the paſ- 
ſions of the people, they never queſtioned 
his authority with regard to them. The 

moral 
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moral duties were enjoined by the civil laws, 
and no aſſent was required to any ſpeculative 
propoſitions whatſoever. Theſe were left to 
the philoſophers to wrangle about in their 


ſchools, without either the {tate or the people 


troubling their heads about them. The be- 
lief of the people concerning their gods, 
whether hiſtorical or fabulous, conſiſted 
merely of matters of fact; and being re- 
_ ceived chiefly upon the authority of their 
nurſes and poets, they were at liberty to ex- 
tend or contract their belief to what degree 
their tempers or underſtandings inclined 
them, without the poſſibility of a diſpute 
ariſing on the ſubject. As they admitted of 
a multiplicity of inferior deities, along with 


the One Almighty Power; ſo the magiſtrate 


did not reſtrict the number, but ſuffered the 
people, of whoſe religion he was the over- 
ſeer and conductor, to introduce what new 
ones they pleaſed from foreign countries; 
naturalizing, by the ſame wile policy, the 
gods as well as the men of their conquered 
provinces, Every town, every pariſh, every 
man and woman had their divinity, to whoſe 
particular protection they recommended 
themſelves, without thinking themſelves pre- 
cluded from applying to other gods or god- 
deſles, upon thoſe particular occaſions which 
came moie immediately within their ſeveral 
departments. All were equally compre- 
hended in the eltablithed religion; and all 
equally countenanced by the ſtate. No man 
| G + Was 


3 rer Xp 


can - 
er 
1 


"SN . * 
— 
6 — = 
2 — = no - 8 
E — 


1 - IT 
SY - — En * 


duc 
2 


r 
. aut 3 
ay — 


58 AN ESSAY ON THE 


was excluded from attending the public 
worſhip, and no. man was compelled or 
bribed to attend. Devotion was underſtood 
to be 1ts.own reward. To ſum up all with 
what was moſt material for the public 
peace and happineſs, the ſtate, out of its 
ordinary revenues, took upon itſelf the 
building of che temples, the expence of the 
public ceremonies, and the maintenance of 
the prieſts; who thus became ſervants of the 
government, and uſeful inſtruments in pre- 
ſerving the people in their allegiance, 


Such a religion as this may be eaſily con- 
ceived to be the religion of the magiſtrate 
and ſuch a one certainly exiſted for many 
ages, without hiſtory being able to- afford 
us one inſtance of perſecution, rebellion, or 
other civil diſquiet, of which difference in 
religion was either the cauſe or the pretence. 


On the other hand, the Chriſtian religion, 
deſigned in a peculiar manner for the eſta- 
bliſhment of peace and good-will amongſt 
men, was uſhered into the world without 
the concurrence of the civil magiſtrate, and 
diſclaiming all pretenſions itſelf to worldly 
power. During the life of its great Foun- 
der, and of thoſe Apoſtles to whom he de- 
legated his divine power, it appeared in this 
amiable ſhape only; but ſoon after falling 
under the management of mere men, it be- 
came ſubject to all the corruptions and in- 
conveniencies 
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conveniencies to which human affairs are 


liable. 


Dc 


The communion of goods amongſt thofe 
who received the doctrines of Chriſt, an in- 
ſtitution ſeemingly ſo well adapted to the 
benevolent ſpirit of them, was the great and 
obvious cauſe of this corruption; and while 
it operated rapidly in increaſing the number 
of thoſe who received theſe doctrines, ope- 
rated no leſs rapidly in counteracting the 
good effects of them. For the care of ma- 
naging and diſtributing this public money 
being committed ty certain officers, choſen 
by all the members of this corporation out 
of their body ; they, when the ſtock in- 
creaſed to a certain degree, found the office 
ſo agreeable, that they (pared no pains in 
order to get themſelves elected into it. Ever 
means that avarice or ambition could ſuggeſt, 
was deemed lawful, and all the arts of loqua- 
cious ſophiſtry employed by buitling men, 
to draw the multitude from one another; 
till the plain, pure, and utctul doctrines of 
Chriſt were drowned in an ocean of meta- 
phyſical quibbles, no wiſe calculated to im- 


prove the underſtandings. 


any more than 


the morals, of thole to whom they were ad- 


dreſſed. 


in the mean time, the various advantages, 
ſpirnual and temporal, attending the being 
members ot ſuch a corporation, produced 
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one in every town; and theſe being united 
by the ſame name and intereſt, kept up a 
reciprocal correſponience and aſſiſtance from 
town to town throughout the vaſt Roman 


Empire. 


This is a ſhort ſtate of the primitive Chriſ- 
tian corporation or church; yet, ſhort as it is, 
may be ſufficient to explain many things re- 
lated of it, which appear at firſt ſight dar k and 
contradictory, As for inſtance, it is known 
that the primitive Chriſtians had no public 
exerciſc of their religion; and it is no leſs 
unverſaily believed, that this was owing to 
its being prohibited by their Roman gover- 
nors. But this could not be the caſe, as it is 
no leſs kon that the Roman government 
gave an univerſal protection to all forts of 
public worſhip. The true caute was, that 
the nature of the Chriſtian inſtitution at that 
time did not admit of any public appear- 
alice, Praying, ſinging of plaims, and other 
acts of devotion, were but part of the pur- 
poſes of their coming together : they like- 
wiſe, at their meetings, eat and drank, and 
the poorer ſort had money diſtributed to them 
out of the common ſtock. In theſe meet- 
ings they inflicted cenſures on thoſe of their 
body who had been guilty of ſmall offences, 
and expelled, or excommunicated, thoſe 
whoſe contumacy rendered them unworthy 
members of their ſociety. There, likewiſe, 
were heard and decided all their civil diffe- 


rences; 
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rences; eſteeming it ſcandalous to bring any 
ſuch betore the Heathen magiſtrate, who 


they ſoon learnt to look upon as impious 
and 1 impure. 


On which ever ſide this abhorrence be- 
gan, it could not fail of becoming, in a 
little time, reciprocal. The tie of money, 
now inſeparably connected with the doc- 
trines, and which bound the believers ſo 
faſt one to another, neceſſarily obliged them 
to ſhut their doors againſt every one who had 
not been formerly received as a member; 
and while this their excluſion procured them 
the ill-will of all who did not belong to 
them; the ſecrecy which neceſſarily attend- 
ed their meetings, gave malice room to ſug- 
geſt what it pleaſed, and often to load them 
with crimes of which they were entirely in- 
nocent. This will account for many of thoſe 
martyrdoms we read of under the Roman 
Emperors; where men were in reality pu- 
niſhed for ſuppoſed offences againſt the laws, 
while they believed themſelves ſuffering on 
account of their opinions only. 


But while they were often harraſſed and 
puniſhed for crimes of which they were in- 
nocent, they were daily employed in pro- 
moting what was, in its conſequences, a 
very great crime againſt the ſtate, without 
its being noticed by government, till it 
was too late to prevent it. Theſe good 


people, 
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people, under the notion of religion and bro- 


therly charity, were in reality raiſing a for- 


midable republic, an mperium in imperio, 
united by the two ſtrongelt ties, religion and 
worldly intereſt, and which did not acknow- 
lege the authority of the civil magiſtrate. 


Upon the firſt diſcovery of this unautho- 
riſed and illegal aſſociation, the magiſtrate 
endeavoured to hinder and ſuppreſs it by a 
variety of prohibitions, and rigorous punith- 
ments. But they availed nothing. It was 
impoſſible for thoſe people to ſeparate in their 
minds the temporal conſtitution of their ſo- 
ciety (which it was certainly within the de- 
partment of the civil magiſtrate to regulate 
or ſuppreſs, whenever it became hurtful or 
dangerous to the ſtate) from their religious 
opinions, which no power on earth has a 
right to meddle with. Nature revolts againſt 


perſecutions ſuppoſed to proceed from ſo un- 


juſt and abſurd a cauſe; and many joined 
the Chriſtians upon that account, who were 
little actuated by motives either of intereſt 


or devotion. 


At laſt Conſtantine, out of preſſing ne- 
ceſſity, more than any deep laid ſcheme, 
made uſe of this current, no longer capable 
of being ſtemmed, to forward him to the 
throne; and the church, which had ſome 


time before thriven by the perſecution, now 
throve no leſs by the favour of the govern- 


ment. 
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- 


ment. It ſtill continued, however, to be a 


republic independent of the ſtate ; while it 
was at the ſame time powerful enough to 


influence all the public affairs. 


And now the effects of this corporation 
fund ſhewed themſelves in their moſt miſ- 
chievous and abominable ſhape, Every 


greedy, turbulent, or ambitious man was 
deſirous of becoming an overſeer, or biſhop, 
and when got into that ſtation, left no means 


untried to extend his dominion. Trifling diſ- 


tinctions with regard to matters in their own 
nature altogether unintelligible, were invent= 
ed; and the truth of them being decided by 


a majority of votes, thoſe of the minority 


were branded by the name. of heretics, or 
ſeparatiſts, and perſecuted by their conque- 


rors with nens malice. 


Julian, upon his acceſſion to the empire, 


ſaw clearly the diſtemper under which the 
Roman ſtate laboured; and tried to re- 
medy it, by endeavouring to reſtore the an- 


cient religion f the magiſtrate. 


is never retrograde. She often, indeed, re- 
turns to the place from whence ſhe ſets out; 


but it is always by a new and 


road, Great wit, ſcholar, and philoſopher 


as he was, he had not learnt 


molt human wiſdom can do, 1s to turn the 


actual ſituation of things to 
count; but not to change 1t. 
I 


But nature 


round-about 
that the ut- 


the beſt ac- 
Neither were 


his 
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his endeavours, to prevent the Chriſtians 

from perſecuting one another, attended with 

better ſucceſs. The bone of contention was 

ſtill among them, and they continued to 

ſnarl and to bite one another in ſpite of all 

his clement and father-like injunctions, 
But, 


——9uod optanti Divum promittere nemo 
Auderet, voirvenda dies en attulit ultro. 


The diſtemper, after having baffled all the 
ſtate phyſicians, at laſt produced a cure for 
itſelf. As the riches of the corporation in- 
creaſed, ſo did, in a much greater degree, the 
avarice and ambition of its managers; till 
they at laſt appropriated to themſelves the 
whole of the public ſtock, to the total ex- 
cluſion of the Chriſtian people, for whom it 
had been originally intended; excluding 
them, at the ſame time, from the right of 
election, which they eſtabliſhed in their own 
body, now diſciplined into a due ſubordina- 
tion, with the Biſhop of Rome at its head. 


This great change in the revenues of the 
church, was attended with one, as great, in 
its religious concerns. It being now no 
longer neceſſary to court the ſuffrages of the 
people, no more of that bewildering elo- 
quence was addreſſed to them: and al! he- 
relies ceaſed; for there was now an end of 
all doctrine. Enquiry, which had been ſo 

earneitly 
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earneſtly recommended by the artful leaders 
of every faction, was now as univerſally 
diſcouraged ; and ſubmiſſion alone recom- 
mended in its ſtead. 


A new form of religious worſhip was in- 
troduced, which ſpread the underſtandings 
of the people, and captivated alone their 
ſenſes and paſſions. A great number of 
thoſe perſons, male and female, who had 
diſtinguiſhed themſelves by their labours and 
ſufferings in promoting the intereſts of the 
church, were raiſed to the rank of divinities, 
and has temples, ſtatues, and days of wor- 


ſhip appointed them. Their lives were 


written, full of miraculous ſtories, which 
were believed, becauſe they were entertain- 
ing; while they, at the ſame time, under this 
childiſh garb, inculcated ſentiments extreme- 
ly favourable to the intereſts of thoſe who 
wrote and diſperſed them. Pompous pro- 
ceſſions, choruſſes, luſtrations, and all the 
ſuperſtitious rites of every age and country, 
eſpecially thoſe of their Heathen anceſtors, 
were readily adopted ; and being chriſtened, 
became pertectly Chriſtian. The Bible was 
now in the hands of the clergy only; and 
metaphyſical controverſy, which had been, 
a little while before, the conſtant occupation 
of all ranks of men and women, was now 
confined to a few petulant Monks ; who, 
above appealing to the people, wrangled 
with one another, like the ancient Heathen 


H Philoſophers, 
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Philoſophers, in a Latin Jargon, which the 


people neither underſtood nor defired to 


underitand. 


Thus was peace reſtorcd to the Chriſtian 


| Church, and the religion of the magiſtrate 


once more eſtabliſhed, with a few changes 
in names only, the very fame that it had 


been under the pontificate of Julius Cæſar. 


The pontifical title, indeed, took place of 
the imperatorial; but ſtill the chief magiſ- 
trate of Rome was the commander of all 
Europe, whoſe kings were no better than 
his lieutenants, in whoſe ſeveral dominions 
he kept garrifons of Monks, black, white, 
and gray, upon thoſe poſſeſſions which the 
Chriitian corporation had by various means 
acquired; whoſe buſineſs it was to keep 
thoſe petty kings in due obedience ; and to 
forward the tribute which was annually due 
from them to their Roman maſter. 


But this night of repoſe could not laſt for 
ever : ſome of the Pope's own legionaries, in 
a fit of diſcontent, mutinied, and appealed to 
the Chriſtian people; diſcovering to them that 
charter of their ancient rights, the Bible; 
which the eſtabliſned Hierarchy, in the 
fullneſs of their ſecurity, had neglected to 
deſtroy. The goods of the corporation were 
now once more to be ſcrambled for; reaſon- 
ing, for this purpoſe, was once more intro— 
duced, and Chaos is come again. 


No 


— 
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No religion which requires an aſſent to 
any particular opinions, can ever become a 
religion for the magiſtrate. he ſpirit of 
civil government is to iquare the actions of 


men, by the authority of the laws; that is, 


by the authority of force, to the excluſion 


of all private reaſoning to the contrary. On 


the other hand, the ſpirit of an evangelical 
religion is to eſtabliſh the rights of conſci- 
ence, or private opinion, in matters of opi- 
nion, in oppoſition to all the powers upon 
earth. A magiſtrate, therefore, with the 
Bible in one hand, and the ſword in the 
other, acknowledging his duty to convince, 
and, at the ſame time, urging his right to 
ſtrike, is, of all ann j in the creation, the 
moſt ablurd. Yet from this abſurdity were 


kindled thoſe flames, which, for about two 


centuiies after the Reformation. laid waſte 
Germany, France, and England; and which 
at this time, are, in ſome countries, rather 
ſmothered than extinguiſhed. 


Not to anticipate what may be more pro- 
perly introduced into the following ſections, 
I will conclude this with obſerving, that the 
government of the Chriſtian Church under- 
went the ſame changes with the government 
of ancient Rome, to which it ſucceeded. 
For it was firſt a monarchy, next an ariſte- 
cracy, then a democracy, which increaſed in 
bulk till it became an anarchy; from that 
it flouriſhed for ſome time as a deſpotiim; 
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and at laſt mouldered away by the defection, 
one by one, of its provinces. Peace be with 
them both. Some other Empire may ariſe, 
more powerful and more extenſive than the 
Roman Empire; and ſome other Pontiff may 
appear, more univerſally revered than the 
Roman Pontiff: but nothing we have ever 
read of the paſt, gives us reaſon to imagine 
that the city of Rome, or the Popiſh re- 
ligion, will ever again be reſtored to the do- 
minion they have loſt. 


SEC- 
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SECTION VII. 


King JAMES the Firſt had tranſmitted, 
as it were by blood, to all his deſcendants of 
the name of STUART, this moſt perverſe 
notion, that an uniformity i in religion, that 
is, in certain ceremonies, inſeparably at- 
tached to certain metaphyſical opinions, was 


abſolutely neceſſary towards the ſtability of 


civil government, and the peace of ſociety. 
Even Charles the Second, who ſeems to 
have made little uſe of religion in the con- 
duct of his own private affairs, was ſtill per- 
ſuaded of its being an uſeful tool in the art 
of government. Perhaps his brother, more 
active; as well as more miſtaken, might have 
a conſiderable ſhare in cheriſhing this opi- 


nion; but, come it from what quarter it 


will, we ſee the court, during the reign of 


Charles the ſecond, conſtantly ſupporting . 


ſome religious party againſt the reſt, and 
never profeſſing an inclination to tolerate, 
except with a very 1l|-covered deſign of 


rendering the moſt intolerating religion pre- 
dominant. 


This circumſtance, perfectly accidental, 
while it helped to perplex King Charles's 
affairs, 
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affairs, renders it difficult to trace the pro- 


greſſive cnatiges in the conſtitution of the 


country during his reign; and to aſſign to 
each effect its proper als 


It 1s, however, certain that, notwithſtand- 
ing the blood which had been ſhed to re- 
ſtrain the roya! prerogative within thoſe 


| bounds, which the real conftitution in the 


beginning ot King Charles the Firſt's reign 
had endeavoured to ſet it; Charles the Se- 
cond, by the imbecility of his oppolers+, was 
reſtored to it, in its utmoſt plenitude ; and 
had reaſon to believe h1mſeif as abſolute as 


Queen Elizabeth, or Henry the Eighth, 


But, though the forms of government, 
and the legal conſtitution, were the ſame that 
they had been under thoſe princes, the real 
conſtitution wis much altered; and the 
fame cauſes which had checked the exertion 
of. the ancient royal powers in his father, 
were ſtill more able to operate againſt him- 
ſelf. Trade, by being carried on altogether 
for the private advantage of each trader, is 
little atfected by any change or confuſion in 
government; and while 1t 1s capable of 
languithing under improper regulations, will 
thrive in the midſt of anarchy itſelf. The 
great naval armaments fitted out under 
Cromwell, give us a very manifeſt proof 
how 1cipectable the navigation. and foreign 
commerce of England muſt have been at 
that 
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that period; and the progreſs of it is gene- 


rally beheved to have been much forwarded- 


by the famous Act of Navigation, palled 
about the ſame time. 


Trade continued to increaſe under Charles, 
but as he was no merchant himſelf, a ſuffi- 
cient ſhare of this national riches did not 
flow into his pockets, to anſwer all the 
demands his tavourites made upon them. 
To raiſe money, prerogative was no longer 
a ſafe initrument; and he was, therefore, 
obliged to have recourſe to a variety of 
mean artifices for that purpoſe, which ex- 
poſed his infincerity, and diſcredited him 
with his people. He either did not know 
that a great part of the property, and with 
it a great part of the power of the Com- 
monwealth, was lodged in the hands of the 
Commons; who feeling this their liberty and 
property to be their own, would not ſuffer 
any part of 1t to be fraudulently or forcibly 
taken from them, and without a valuable 
conſideration: or knowing this, he thought, 
and thought rightly, that to purchaſe powers 
from the people, was acknowledging a right 
in them, very contrary to the ſyſtem he had 
been taught: and, if at any time he went 
into this meaſure, it was rather as a tem- 
porary expedient, and when he was hard 


preſſed for money, than from any ſettled 


principle of government. 
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It appears, however, from ſeveral pieces 


of management in Charles and his miniſters, 
that the power of the people was felt and 


reſpected by them. The practice of ad- 
dreſſing, ſo favourable to ſedition, and fo 
inſignificant in the ſupport of government, 
was now revived, in favour of the court; a 
practice, by which the moſt trifling knots 
of men were authoriſed irreverently to ap- 
proach the throne; and to return from 
thence with new aſſurances of its weakneſs, 


and of their own importance. 


In ſhort, after twenty-four years reign of 
ſhifts and expedients, Charles left the con- 
ſtitution of England in a ſtate as undecided 
as that in which he found it; and as it was 
taken up by James upon the ſame political 
principles, his reign cannot be conſidered 
but as a continuation of his brother's. 


And here. we muſt obſerve, that the ex- 
treme deſire ſhewn by Charles and James to 
rule without controul, had nothing ſingular 
in it. Who 1s there that chuſes to be con- 
trouled? What alone diſtinguiſhed them, in 
this particular, from other princes, was 


their conſtantly employing ſuch improper 


means to this end, as drew upon them a 
conſtant and vigorous oppoſition ; and of 
courſe a conſtant detection of thoſe ſenti- 
ments, which, by being gratified, would 
have been, at the lame time, leſs expoſed. 
For 
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For although bigotry had a great ſhare in 
the zeal of James for the introduction of 
Popery, it was not, perhaps, his principal 
motive. It was equally the cry of his friends 
and of his enemies, that the eſtabliſhment 
of Popery would be immediately followed 
by that of ſlavery ; and he ſteadily and ſtu- 
pidly purſued the road, which the folly of 
ſome, and the malice of others, thus pointed 
out to him; not conſidering that the means 
were infinitely more difficult to attain than 
the end; and that, by puriuing ſuch, he fur- 
nithed his political oppoſers with that molt 
popular and molt formidable of all wea- 
pons, the cry of Liberty of Conſcience, for 
his deſtruction. The army, the natural de- 
fence of government, in all diſputes merely 
political, proved of no ſervice to him in 
this. Had he conſulted the annals of the 
Emperor ſulian, whoſe indiſcretion in this 
reſpect ke imitated, without his heroic qua- 
lities or amiable accompliſhments, he would 
have learnt, that while many of the nobility 
accommodated their religion to that of the 
Emperor, the ſoldiery adhered ſtedfaſtly to 
that of the populace, of which they are 
always to be reckoned a part. 
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The event of this conteſt was ſuch as 
was naturally to be expected from one ſet 
on foot by a prince, in oppolition, not only 
to the zeal conſtitution of his country, but 
likewiſe to the common ſenſe, and the com- 
mon Tights of mankind, 
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SECTION VIII. 


ir words Whig and Tory occur ſo 


often in al! the books which treat of the 


hiftory and government of England, that to 
omit them aitogether in this Eſſay, might 
Lok like an omiffion of ſomething very ma- 
terial; eſpec ialy in treating of the tranſac- 
tions of thoſe times which immediately tol- 
low the expuliion of King James. And, in- 
deed; for rendering the relation of thoſe 
tranſdftions intel], vible, and likewiſe for 
giving to ap ;hiloſophical mind a clear inſight 
into the true nature of party and faction in 
general, nothing can be more uſeful than a 
mir ute detail of the pretended principles 


and real conduct of thoſe two famous parties. 
But ſuch a detail is little neceſſary for my 


purpoſe, of marking out the great lines of 
the conſtitution of England. In all govern- 
ments which are im any degree popular, 
faction muſt make as neceſſarily and un- 
avoidably a part, as trumps do in the game 


of Whiſt; but whether thoſe trumps be 


black or Ted, whether they be called ſpades 
or $hmonds, is not at all eſſential to the 
game. Whatever were the particular tenets 
of the Whigs and Tories, either in religion 
or politics, the ſum total of their conduct 
amounted only to this; that which * 

0 
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of them happened to. be in place, did its ut- 
moſt to forward the meaſures of govern- 
ment, while the party which was out, did its 
utmoſt to confound and retard them : each 
party availing itſelf, for this end, of ſuch 


means as their different profeſſions furniſned 


them with. The Tories, for inſtance, hav- 
ing been long uſed to profeſs a particular 
zeal for the eſtabliſhed church, contrived 
certain religious. tofts, which, like ſieves, ſuf- 
fered only thoſe of their own calliber to pals 
through into places of truſt and profit; 

while the Whigs, in their turn, taking ad- 
vantage of certain particularities in the newly 
eſtabliſhed government, contrived political 
creeds, which the Tories, who had long pro- 
feſſed an adherence to the doctrines of here- 

ditary indefeatible right, were not able to 
ſwallow. 


Thoſe pretended principles and diſtine- 
tions were nothing more than temporary 
tools of faction, which they were ever ready 
to drop as well as to uſe, whenever the real 


ends of faction were to be promoted by ſo 


doing; and the more ſtrictly we examine, 


the more we ſhall he ſatisfied, that there 


never was any eſſential diſtinction in party, 
except that of the party governing, and the 
party oppoſing government. To this laſt, 


the title of Guelph, Ghibelene, Round- head, | 


Frondeur, and a variety of other ridiculous 
nicknames haye been given, none of them 
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attended with any conſiſtent 1 meaning, moſt 
of them without any meaning at all ; but if, 
laying aſide thoie cant terms, we ſhould call 
any, of them by the name of oppoſutton, we 
mall ſeldom fail of obſerving a moſt ſatis- 
factory agreement betwixt their name and 
their conduct. In oppoſition alone, they 
will be found ſteady and conſiſtert, amidſt 
innumerable deviations from common ſenſe, 
public utility, and what is more extraor- 
dinary, from private gain. From this ſpirit 
of oppoſition, did the party under King 
William inſiſt upon his ſending back his 
2000 Dutch ſoldiers, and keeping 2000 
Engliſh undiſbanded in their room, without 
{uttering themſelves to reflect, that theſe 
2000 Engliſhmen in ſpatterdaſhes, might 
have been more uſefully employed in time 
of peace, in carrying on the manufactures 
and agricuiture of their country; and that 
by ſending away thoſe Dutch, the nation 
was, in fact, deprived of 2000 uſeful hands. 
It was this ſpirit which prompted them to 
labour ſo much the reſumption of crown 
lands; although there was nothing plainer 
than chat the greater the King's hereditary 
domain, the more independent he would 
be of his parliament; the reverſe of which 
appears generally to have been their inten- 
tion. It was this {pirit of oppoſition which 
can alone, with conſiſtency, account for 
their being no leſs regardleis of their own 
private advantage, than they were of public 

liberty; 
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liberty; by making reiterated attempts to 
obtain a law for excluding members of 
parliament from places of truſt and profit. 
In ſhort, with whatever utility to ſociety 
this ſort of oppoſition may be attended, it 


is evident, from a thouſand facts, that the 


oppoſers are impelled to the good work by 
a mere animal inſtinct, leaving the conſe- 
quences of their oppoſition to blind chance, 
or, to ſpeak more juſtly, to the care of the 
great author of government, and of men, 
whoſe wiſdom is no leſs manifeſted in their 


folly than in any other part of his bun 
work, 


As to religious party, it acquired no ad- 
ditional ſtrength by the acceſſion of King 
William. Born and bred in a country 
which had recovered 1ts civil independence 
by its exertions againſt eccleſiaſtical tyranny, 
and which, ſituated in the midſt of power- 
ful and perſecuting neighbours, was ſtill 
obliged to maintain its independence by the 
fame principles by which it was acquired 
it was natural for him to endeavour to pro- 
pagate in England, thoſe extenſive notions 
of religious liberty which had been found in 
Holland ſo conducive to peace-at home and 
{trength abroad, He had, however, the 
mortification to find, that a nation which, 
at the hazard of all the calamities attending 
a civil war, had ignominiouſly driven out 
their lineal and conſtitutional king, chiefly 

on 


— rabies w—— — In ——ů — — 2 ws pa oh ay - oy Mee n K — — get — . — 
Z 5 _ 4 - De hen get — - "I - 4 25 NN 3, 5 5 & 4 aw3 : 5 . 
> 4 yy 2 1 - . Derr - 1 . 3 WT, - TO p wo 2 4 . R 2 Y 8 r N — wes 
2 Us * — _ — P * of Iv * 9 * 8 Z 2 2 7 * ww, 2” Ip f Ea * rr 
„ * 8 q - 2 2 - 7 — 1 2 * 5 wi 2 IE — 
Ls P N ” . we — — a —— — — 6 — EE SR go norton pb TI * 2 05 Py us * — 
FFP c * „ ²˙·•i 4 ] . TT en Er ong — — 
. = Ad 7 — TOTS os. PEP PITS; 2 . - ot OE 5, ra —— . * 
i - 2 a 2 N 1 0 a > — — _ — ES 2 e 
” . i 5 - n - h . —— MEE he 4 . wo P 
— , . 2 — Fa. TT - . — 2 — { Me 
yu . 6 . — * LACS 72 3 


1 — ar re png 
— * 
— boa 
5. . * 
* = ' 
222 — . 
- 
2 <4 * * 


—— —— —— —̃ — 


P TTT c c cc ccc 

N — F oo eanng hoo ag en Oey 

___ Coo CRIT... e. r TEE £ - _ 

© 48-00 » 7 r . " —— 2 — = 5 — 2 
—— — 3 es ne 46. Mt * — — 0 1 


—— —— 
—U— A . 


** 
— 


FR 
— 


— 
— 


3 


we + _ - wy —— - 


— Sg . 
1 oor ey ee 


l I * 
— 


n — N. HT, NE San gp + I 8 
S 
— 7 Tre os 
— — ag 
3h, Wn 


8 


o BIR 


_ 
— 


— oay 
S Gy _ 
r ED ras. Soon We 


— * 
e 
e. * Wl 

7 r 


2 


4 = 

5 * * ol 07 2 

— 
— — — — —— — — oy 
— — —— — 2 — — — — — — — = — = — Jy . = 

3 2 A — 8 9 ꝙ—— — — - - ws 

7 2 — — * 
. 4 = 8 — 
- Por þ - r _ — 4 — 


2 


— — 2 


— 
— 


1 


_ 


_ —_— 
n 
— 


—— 
3 
——— — 

— 
- 
— 


— 


78 AN ESSAY ON THE 


on account of his having endeavoured to en- 
_ croach upon their religious freedom, which 
they then called the common right of mun- 
Kind, was ſoon diſſatisfied with their eie rer, 
tor his ſincere deſire to extend and eſtabliſh 
this common right. But as he had no bigotry 
of his own to force upon them, their oppo- 
ſition to his impartiality did him but little 
miſchief; and the oppoſition of the different 
religious parties to one another, ſerved ſome- 
times to forward his affairs, While he was 
looking out for a ſurer and more rational 
way of forwarding them. It may be ob- 
ſerved, that in religious quarrels, govern- 
ment is almoſt always the aggreſſor, and al- 
moſt always comes off with the worſt, The 
houſe of Stuart had been weak enough, 
from a falſe theory, to introduce religious 
party, as a proper tool in government; and 
the people, after. having found by experience 
that it cut beſt when in their own hands, 
were very unwilling to part with it. Thus, 
as the waves of the fea do not immediately 
fall after the wind ceaſes, this religious folly, 
or villainy, continued to perplex the public 
affairs ſome years after the royal hands which 
had raifed it were withdrawn. 


King William's fondneſs, however, for a pros 
ject called the Comprehenſion, meant for uniting 
the Church with the Difſenters, by a com- 
promiſe in doctrines and ceremonies, (a ſilly | 
project which had been ſo often attempted in 

yarzoug 
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various ages and countries, without the leaſt 
ſucceſs) thews how little he was inſtructed. 
in the true cauſe of religious animoſities, 
and that we are altogether obliged to his. 
being a Dutchman, and not to his being a 
philoſopher, for that toleration and religious 
quiet, which we now enjoy, and of which 
he certainly ſowed the ſeeds. 


To return to my main ſubject: if the 
leading people in England, and thoſe who 
complained the loudeit azainit the extenſion 
of the royal prerogative, had been ſincerely 
deſirous of ſetting legal bounds to it, there 
never could have been withed a more favour- 
able time for that purpoſe, than upon the 
expulſion of King James, when the throne 
was declared vacant, the apparent heir laid 
aſide, and the crown to be diſpoſed of by 
the people upon any terms they thought fit. 
But as it is probable that every patriot, in 
ſtriving to acquire ſreedom or power to the 
people, had his own particular ſhare of it 
chiefly at heart, ſo it was natural for him to 
take the thortett way of obtaining what he 
aimed at; andas no man tries to enter at the 
back door; till he finds the fore door ſhut 
againſt him, it became a ſtrife who ſhould be 
foremoſt in furr endering every thing, with- 
out reterve; into the hands of the new made 
King : none caring to propoſe any thing for 
limiting that power in which every one had 
ſecret hopes of participating. But this golden 
dream 
2 
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dream did not laſt long: they ſoon found 
that they could not all be place-men, and 
thoſe who could not, became, of courſe, 
Jacobites; or elſe, as they were pleaſed to 
call themſelves, friends to their country. 


Neither did William's golden dream Jaſt 
much longer than theirs. He found him- 
felt, indeed, put in poſſeſſion of all the legal 
rights and prerogatives that had ever been 
claimed or exerciſed by any of his predeceſ- 
{ors; but the crown was hardly ſet on his 
head before he diſcovered that thoſe ancient 
prerogatives were become of very littie con- 
tequence ; and that with them all, he was 
little better than a royal pageant ; the ap- 
pearance of a King without the power. In- 
flamed from his cradle with an ardent deſire 
to oppoſe the power of France, he wiſhed 
for a iceptre, and for life itſelf, only as they 
were ſubſervient to that purpoſe, in which he 
met with frequent checks and diſappoint- 
ments from the jealouſies of his Englith 
ſubjects; jealouſies which he imagined were 
all to have been removed by the remo- 
val of Popery; not confidering how ealy it 
was for faction, from whence thoſe jealou- 
fies were or iginally fomented, to find a new 
object for them in every new ſituation. 


Before he had an opportunity of doing 

any thing which could awaken the nation's 

jeatouYy, the revenues which had been uſually 
granted 
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granted to his predeceſſors for life were 
granted to him only from year to year, or 
for a ſhort limited time; and the greateſt 
part of them were ſtrictly appropriated to 
certain public purpoſes, and of which ac- 
counts were to be laid before parliament as 
often as required. The ſupplies neceſſary 
for carrying on an expenſive war, in which 
his whole ſoul was engaged, were obtained 
with the utmoſt difficulty. Every ſeſſion 


opened with clamour and diſcontent, which 


all the art and dexterity of the King and of 
his very able Miniſters was hardly ſufficient 
to allay by the expedients then in uſe of play- 
ing one cabal againſt another, and of giving 
huſh-money or "places to their leaders. But 
this laſt expedient, the beſt that had been 
hitherto found out, became every day more 
difficult and ineffectual, by various counter- 
minings of the oppoſing party, who, eager 
to pull down thoſe in power, made aſe of a 
variety of means tending to lower and diſ- 
treſs Government itſelf; not conſidering, 
or perhaps not knowing, the end of their 
oppoſition, which was to become governors 
themſelves in their turn. But of all the mines 
ſo ſprung, none ſo much affected the con- 
ſtitution as the law for making elections 
periodical, called the Triennial Act; by 
which the dependence of the Members of 


the Houſe of Commons upon their con- 


ſtituents, the people, was better aſcertained 
than ever ; and the duties to be paid upon 
K every 


4 " — I 
TS en Rn br ——— <> 


* — 
—— 


1 
* Ly 
__ 
38 ite 
3 
4+ 
RM N 
2 14 383 
24 
#4 
- Hy 
Y 1 
1 * 
2 
1 
1 . 
4 1 
"7 , 
1 
1&8 
i 3 
wh: - 
- | 
FS 
"T3 
1 ] 
46 
BE 
8 . 
; 4 1 
1 
's 
* 38 
+ 


| 


92 AN ESSAY ON THE 


every new election rendered more conſide- 
rable, as weil as more frequent. 


In ancient times the relation betwixt the 
Members of the Houſe of Commons and 
their conſtituents was of a quite different na- 
ture. Their ſervice being then attended with 
private loſs and fatigue only, was compen- 
fated by daily wages from thoſe who em- 
ployed them, proportioned to the frugality 
of the times. Afterwards there was a time, 
when thoſe wages, ceaſed and nothing was 
given on either fide, when virtue ſeemed to 
be its own reward, or when the honour of 
ſerving their country was received as a ſuf- 
ficient recompence for the trouble of it.— 
Under Queen Elizabeth, one Thomas Longe, 
the Member for Weſtover, was convicted of 
naving procured his election by four pounds 
given to the high bailiff and burgefles, and 
ſtands recorded in the journals as a man of 
little capacity, probably for having been ſo 
weak as to own that he had given fo much 
money for what was to bring him in no- 
thing. Queen Elizabeth's members brought 
no liberties up with them to market, becauſe 
thoſe who ſent them had no more liberty 
than was neceſſary for their own uſe: none 
that they could conveniently diſpoſe of: and 
the Queen was too good an œconomiſt to give 
money for what the already poſſeſſed. About 
the middle of King Charles the Second's 
reign, when the liberty of the ſubject be- 

* came 
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came more extenſive and more diffuſed, the 
advantage of having ſeats in parliament be- 
gan to be felt; and ſtill more in the Whig 
and Tory times of King William, ſo that 
much pains and expence were employed to 
obtain them. To reimburſe thoſe Members 
the great charges they had been at in getting 
themſelves elected, became very burthenſome 
to Government ; and yet to gain a majority 
of them was abſolutely neceſſary; as the 
Houle of Commons, by a method then in- 
troduced of tacking any propoſition, how- 
ever foreign, to the bill for ſapplies, had 
rendered themſelves, in fact, maſters of the 
whole legiſlature. 


The King, in this ſtate of things, was 
often brought to the difagreeable neceſſity of 
employing that dangerous and ineffectual 
veſtige; of the ancient regal power, his own 
nezative, to defeat bills after they had paſſed 
both Houſes.z many of thoſe queſtions which 
were carried in his favour, were carried by 
a majority of one, two, or three voices only ; 
it was even propoſed to have Commiſſioners 
of Trade appointed by Parhament : probably 
with a view of introducing other appoint- 
ments of the ſame kind: and the Conſti- 
tution of England was manifeſtly changing 
into that of a factious and fluctuating Com- 
monwealth, little different from anarchy ; 
when Providence, ever watchful over the 

Monarchy of England, produced out of thoſe 
K 2 very 
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every obſtructions and difficulties the means 
of raiſing 1t to a degree of glory unknown 
to former ages. 


Io explain this, it is neceſſary to take no- 
tice, that before the reign of King William 
no method was known of railing money for 
the exigencies of the year, except that of 
levying equivalent taxes or impoſitions, 
which when great, as muſt neceſſarily happen 
in times of war, were much felt and com- 
plained of by the people in general, without 
any part of them being gainers by the pub- 
lic loſs ; ſo that, although a foreign war 
was often made a pretence by former Kings 
and Miniſters, in order to obtain a tum of 
money, there was nothing they in reality 
more dreaded. But now a method was hap- 
pily deviſed of abundantly ſupplying the 
Crown without burthening the people, by 
means of voluntary contributions of thoſe 
who were eager to contribute any ſums of 
money, moyenant ſeven or eight per cent. 
while the good people of England were kept 
caly, by having no more taxes impoſed on 
them than were barely ſufficient to pay the 
annual intereſt of the ſums ſo advanced. 


As this method was tried at firſt with 
caution, both by thoſe who borrowed and 
thoſe who lent the money, the good effects 
of it were little felt during the reign of 
King William; who lived to the laſt in a 

factious 
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factious and tottering ſtate: but from the 
firſt diſcovery of this ſcheme of anticipation 
we may date that great change in the Conſti- 
tution, which has brought England and Great 
Britain to that height of power to which it 
is ſince arrived. From that moment the 
ability of England for carrying on foreign 
war began to manifeſt itſelf, firſt in unprofi- 
table ſquabbles about what was called the 
Balance of Europe ; but afterwards in bril- 
liant conqueſts, on her own account, in all 
quarters of the globe. From that moment 
the Conftitution of England began to be 
actuated by a ſpirit ſomewhat ſimilar to that 
which actuated the Conſtitution of ancient 

Rome ; where a foreign war never failed to 
ſtop the months of the ſeditious, and to put 
an end to domeitic broils. War, in Eng- 
land, became advantageous to almoſt every 
rank of men: the poor wiſhed for it, as the 
greater demand for labourers increaſed the 
price of labour: the rich wiſhed for it, as 
the greater the demand for money, the 
greater the advantage to thoſe who were poſ- 
ſeſſed of it, while thoſe in the adminiſtration 
of government were eaſily perſuaded into a 
meaſure which, with ſuch univerſal appro- 


bation, put ſuch unlimited power into their 
hands. 6 25 


-fic fortis Etruria crevit, 
Scilicet et rerum factd eft pulcherrima Roma. 


3 1 Perhaps 
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Perhaps the mere landed gentry, perhaps 
poſterity, had ſome cauſe to complain of this 
new diſcovery: but the voice of the mere 
landed gentry 1s little heard in the noiſy me- 


| tropolis ; and as for the diſcontents of poſte- 


rity, it muſt be owned they were never for- 
midable to any adminiſtration. 


With the debt of the nation, ſo grew, in 
proportion, its credit; and, by degrees, pro- 
duced a new ſet of men, who, without being 
neceſſarily connected with the land, with the 
trade, with either of the Houſes of Parha- 
ment, or with any corporation or regular 
body of men in the kingdom, became no 
leſs formidable than they were uſeful to Go- 
vernment ; as will be more fully let forth in 


the ſequel of this Eſſay. 


And here the queſtion may very naturally 
ariſe: How a nation thus circumſtanced 
could ever enjoy an interval of peace? Or, 
how war, carried on by ſuch means as have 
been mentioned, could ever end but by uni- 
verſa] Monarchy, or complete ruin? And, in- 
deed, in ancient Rome, where the Conſtitu- 
tion of the city (that is the intereſts of the 
prevailing citizens) inclined it ſtrongly to war, 


the temple of Janus was ſeldom or never 


ſhut, But though the reſemblance betwixt 
the two States will hold in ſome circumſtan- 
ces, there are others in which they are very 


much unlike. War and Peace have ſtill been 


found 
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found in Great Britain to follow. and reheve 
one another, like the other ordinary viciſſi- 
tudes of hunger and ſatiety, labour and reſt, 
ſleep and watching. After ſome years of 


profuſion, money may become difficult to be 


procured, even at an extravagant price ; the 
clamours of thoſe who feel the increaſing 
taxes, without their attendant douceurs, may 
at laſt become fo loud as to make an im- 
preſſion ; and above all, the natural fickle- 
neſs of mankind, which makes every change 
deſirable, may ſooner or later concur with 
the party wanting to be in power; who, by 
becoming, or threatening to become, the 
majority, may get an end put to war upon 
rational and moderate terms, 


This is what we may conjecture concern- 
ing the natural death of war in Great Bri- 
tain, but of which experience has not yet 
furniſhed us with ſufficient proofs; moſt of 
her wars having been brought to an untimely 
end, cut off, as it were, in their bloom, by 
accidental changes in thoſe who had the im- 
mediate management of public affairs, and 
from which no general concluſions can be 
ſafely drawn. That war, for inſtance, cal- 
led with great propriety the Duke of Marl- 
borough's, might have been carried on many 
years longer, to the great glory of the na- 
tion, and the great emolument of himſelf 
and his aſſociates, had it not been for a. 
whimſical concurrence of events, ſingly too 


trifling 
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trifling to deſerve a place in hiſtory; but 
5 which, by producing a change in the Sove- 
reign's inclination, and one at the ſame time 
in the Houſe of Commons, proved ſufficient 
to diſplace a victorious General, to put an 
end to a moſt ſucceſsful war, and to over- 
throw a Miniſtry tabliſhed upon the firm 
baſis of the Conſtitution at that time, ſuch 

as it has been deſcribed. 


SEC- 
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SECTION IX. 


Thy paſſions and follies of men are 
often of great uſe for their better ſubjection 
and government ; but they are too tranſitory 
and fluctuating for a ſtateſman to confide 
in for any length of time. Their intereſts 
are much more ſimple, much more conſtant, 
and much more intelligible, both for the 
governors and the governed ; and therefore 
a much more ſolid foundation for a laſting 
eſtabliſhment. The zeal for Church, ſo 
efficacious 1n the laſt years of Queen Anne, 
like a blaze of ſtraw, was ſoon burnt out, 
and left thoſe who rejoiced over it in cold 
and darkneſs; while thoſe who had unad- 
viſedly kindled it became ſenſible of their 
error, and were. careful never to hazard the 
like again. By the Convocation being no 
longer ſuffered to deliberate about church 
matters, the church, that is, the clergy, 
ceaſed to be a ſeparate body from the ſtate ; 
and ſeeing no hopes of preferment but from 
the good-will of the ſtate-rulers, all creeds, 
with the controverſies neceſſarily attending 
them, were laid afleep; they contenting 
themſelves with the quiet exerciſe of their 
legal rites, and the quiet enjoyment of their 
Jegal revenues, | 

E * Thus 
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Thus the religion of the magiſtrate, which 
ſo many fools and tyrants had in vain en- 
deavoured to eſtabliſh by ſword and faggot, 
was eſtabliſhed under the benign influence 
of King George the Firſt, without either 
coſt or pains. From that time Religion has 
been no more capable of being uſed as a 
tool of faction; and will, therefore, never 
more be men tioned in this Eſſay. 


* 8 * * * * * 
* * * * * * * 
* * * * * * * 


SEC- 


APPENDIX. 


THE Articles I, II, III, Ge. which make the ground 
work of the following Capitulation, are literally tranſlated 
from thoſe which were preſented by the Barons to King 
Joan, of which the identical parchment, written in a very 
fair hand, with King. Joax's ſeal appended to it, is ſtill ex- 
tant and in good condition. This valuable record, after 
| having remained ſome centuries at Lambeth, where it ſeems 
to have been depoſited at the conclufion of the Treaty there 
made with Lewis the Dauphin of France in 1217, was carried 
from thence amongſt other writings when Archbiſhop Laud 
was ſent to the Tower; afterwards it fell into the hands of 
Biſhop Burnet, and is now in the poſſeſſion of his grand- 
daughter, Mrs. Mary Mitchell, Thoſe who want to be 
more particularly informed concerning the hiſtory of theſe 
Capitula, and of all the Great Charters made in conſequence 
of them, will meet with much ſatisfaction in reading the 
learned introduction to the edition of theſe Charters elegantly 
publiſhed by Mr. Blackſtone in 1759. 


The oppoſite column is made up of what appears beſides 


in the Magna Charta itſelf, with relation to theſe Articles; 
and which, though ſeemingly additions, will be found in al- 
moſt every particular, reſtrictive of what the Barons had re- 
quired, and favourable to the King and to thoſe claſſes of 
the people who were dependent upon him only. The figures 
upon the edge, point out the place in Magna Charta of theſe 
additions : and under ſome of the Articles I have thrown 
ſuch obſervations as occurred to me upon the hiſtory, man- 
ners, and language of thoſe times, 


After this I have given the Magna Charta entire, taken 
from that of the Muſeum, as I find it publiſhed by Mr. 
Blackſtone. 


My Appendix concludes with a very curious trial, pre- 
ſerved in the Year Books publiſhed by Serjeant Maynard. 
There 


92 APPENDIX. + : 


There is no difficulty in finding records to prove the hatd- 
ſhips which the common people of England ſuffered from 
the tyranny of their Lords, but I have met with none more 
ſatisfactory than this trial; as it ſhews in what light perſonal 
liberty was conſidered in a court of juſtice, ſo low down as 
the reign of Edward the IId, after all the confirmations of 
Magna Charta had paſſed, and after parliaments had been 
eſtabliſhed almoſt in the ſame form as they are at preſent. 


If, by exhibiting theſe frightful images of ancient ſlavery, 
I can bring my fellow citizens to be better pleaſed with the 
degree of freedom they now enjoy, I ſhall think all the pains 
I have taken very well beſtowed, | 


PRE - 


PRELIMINARY ARTICLES 
THE BARONS, 


AND AGREED TO BY 


KING JOHN, 


WITH THE KING'S FARTHER ADDITIONS, 
EXPLANATIONS, AND RESTRICTIONS, 


I. 
That, after the death of 


their anceſtors, heirs who are 
of full age ſhall have their 
inheritance by the ancient 
relief to be expreſſed in the 


Charter. 


IT. 

That heirs who ſhall be 
under age, and ſhall be in 
cuſtody when they come of 
age, ſhall have their inheri- 
tance without relief or fine. 


III. 


That the guardians of the 
heirs lands ſhall take reaſon- 
able iſſues, cuſtoms, and ſer- 
vices, without — 

an 


Granted. 2 

The heir or heirs of an 
earl, for the entire barony of 
the earl, ſnall pay one hun- 
dred pounds; the heir or heirs 
of a baron, for his barony, 
one hundred pounds; the 
heir or heirs of a knight, 
holding of us in capite, for 
the entire knight's fief, one 
hundred ſhillings at moſt; 
and whoever owes leſs ſhall 


pay leſs, according to the an- 


cient cuſtom of fiefs. 


Granted, 3 


Granted, 4 
But if We ſhall commit 
the guardianſhip of any land 
to the ſheriff, or toany other 
who 
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or waſte of his men or goods ; 
and if the guardian of the 
land ſhall make deſtruction 


and waſte, he ſhall loſe the 


wardſhip, and the guardian 
Mall keep up the houſes, 
parks, warrens, ponds, mills, 
ad other things belonging 
to the land, out of the itſues 
et the ſaid land. 


That the heirs ſhall be fo 
married that they be not 
diſparaged, and by the advice 
of their neareſt in blood. 


who ought to render account 
to us of the jiſſues, and he 
ſhould make deſtruction and 
waſte of the wardſhip, we | 
will take from him an amends, 
and the land ſhall be com- 
mitied to two legal and dif- 
crete men of that fief, who 
ſhail be accountable for the 
iſſues to us or to thoſe to 
whom we ſhall aſſign them. 
The fame ſhall be done in 
the caſe that we give away or 


fell the guardianſhip of ſuch 


land. | 
Provided likewiſe that in 
reſtoring the land to the heir 
furniſhed with ploughs and 
wains, the wainage ſhall not 
be demanded of the guardian 
in better order than the time 
of the wainage ſhall require, 
and the iſſues of the land 

may reaſonably afford. 
6 
The heir ſhall be married 
without diſparagement, and 
the marriage ſhall be HHeaon 


to the next of kin of the 


heir, before it be contracted. 


Mit haut ⁊vaſte of his Men.] In the laws of William the Conqueror pub- 
ſhed by Lambard, it is ordered that no one ſhall ſel! his man out of the 


country. Probibimus ut nullus vendat homiuem ſuum extra patriam. And 


by the 190th canon of the ſynod of London, held in the ſame reign, 107 5, 
the thunders of the church are levelled againſt thoſe who ſell men ike boy ſes. 
But notwithſtanding theſe prohibitions ſpiritual and temporal, the practice 
of ſelling the viliains, like any other ſtock upon the lands, hong continued, 
and is no doubt what is here alluded to. 


IV. 


| Awidow ſhall not give any 
thing for her dower nor mar- 


Fo 


Granted 7 
The inheritance to be ſuch 


riage portion after the deceaſe as her huſband and ſhe had 
of her hufband, but ſhail re- held at the day of his deceaſe. 
main in his houſe forty days | 
after his death, and within 
that term there ſhall be af- 

ſigned 
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ſigned to her her dower and 
marriage portion, and ſhe 
ſhall forthwith have alſo her 
inheritance. e 


Marriage portion.] All the tranſlations of Magna Charta which I have 
had an opportunity of looking into, render the word maritagium by mar- 
age; which ſeems to be giving one word without an idea inſtead of 
another; for what can be meant by aſſigning a widow her marriage within 

forty days after the death of her huſband? To ſay it means giving ber 
liberty to marry, beſides touching very imperfectly a ſubject which is clearly 
diſcufſed in article 17, it is repugnant to clauſe 17 of Magna Charta, 
which anſwers to the article before us, where we find nec aliquid det pro 
dote ſuo vel maritagio juo wel bereditate ſua. There Maritagium ſtands in 
the middle betwixt two words of property, and is ſeemingly under the 

ſame predicament. I do not inſiſt upon my meaning being the true one, 
but only that it is a meaning, and one that may be ſupported by the au- 
thority of Regiam Magiſtratem, and its learned commentator Skene. 


V. 5 
That the King or his bailifF Granted. 9 

ſhall not ſeize any land for 

debt, if the chattels of the 

debtor ſuffice, nor ſhall the 

ſureties of the debtor be diſ- 

trained while the principal 

debtor is ſufficient for pay- 

ment; but if the principal 

debtor ſhall fail in payment, 

the ſureties may, if they pleaſe, 

have the lands of the debtor 

till ſuch time as the debt ſhall 

be fully diſcharged, except 

the principal debtor can ſhew 

that he is from thence diſ- 

charged againſt the ſureties. 


The King ſhall not give Granted. 15 
leave to any baron to take | . 
aid of his own free vaſſals, 
unleſs for redeeming his own 
body, or for making his eld- 
eſt ſon a knight, or for once 
marrying his eldeſt daughter, 
and this he ſhall do by a rea- 
ſonable aid. 


VII. 
That no one ſhall do more Granted. 16 
ſervice for a knight's fief than Nor for any freehold what- 
is due for it. ſoever. 


VIII. That 
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VIII. 
That the Common Pleas 
Mall not follow the court of 


our Lord the King, but ſhall 


be appointed in a certain 
place; and that recoguni- 
Zances ſhall be taken in their 
proper counties in this man— 
ner; that the King ſhall ſend 
two juſticiaries, at tour times 
of the year, who with four 
Knights of the ſame county, 
elected by the county, ſhall 
take afſizes of novel deſſciſin, 
mord anceſtor, and darrein 
preſentment ; nor ſhall any one 


be ſummoned upon this ac- 


count, except the jury and 
the two parties. 

| IX. 

That a free vaſſal be amer- 


ced for a ſmall offence ac- 


cording to the nature of the 
offence ; and for a great of- 
fence in proportion to its 
greatneſs, ſaving to him his 
contenement ; a villain to 


be in like manner amerced, 


ſaving to him his wain- 
age, and in like manner a 
merchant, ſaving to him his 
merchandize, by the oaths 
of honeſt men of the neigh- 
bourhond. 


APPENDIX. 


Granted. 17, 18, 19 

The two juſticiaries ſhall 
be ſent by our chief juſticiary 
if We ſhould happen to be 
out of the kingdom. 

The aflizes thall be taken 
in the county, at the county 
place and day, 


Granted. 20 
A villain ſhall be amer- 
ced in this manner, if he fall 
into our mercy. Earls and 
barons ſhall be amerced only 
by their peers. 


Amerced.] The common law of England diſtinguiſhes betwixt amerce- 
ments and tines. Amercements have always been affeared by a jury in the 
manner appointed by this article; but fines have been always impoſed by the 
King's judges, and in ſome ſormer reigns when offences have been com- 
mitted againſt the crown, thoſe fines have been often complained of as 
— See the obſervations in the preface upon clauſe 40 of Magna 

>barta, 

Vil ain amerced.] It appears. by this, that although villains were ſo 
far ſlaves that they and their poſterity for ever were the property of their 
landlords, yet they were ſuppoſed to have property of their own, which in 
caſe of miſdeameanor might be forfeicec, They ſeemed to have filled that 
uſeful rank in life which is now filled by the country farmers : with this 
difference, that they were not at liberty to leave their lands, with which 
they were ſuppoſed at that time to have ſome natural connection. 


2 That 


"hs 

That a clericus ſhall be 
amerced by his lay fief, ac- 
cording to the manner of 
the others aforeſaid; and 
not according to his eccle- 
ſiaſtical benefices. 

> + | 

That no town ſhall be 
amerced for making bridges 
to rivers except where they 
have been uſed anciently by 
law ſo to do. 

XII. 

That the meaſure of wine, 
grain, and the breadths of 
cloth and of other things 
ſhall be amended, and the 
ſame of weights. 


5 
That the aſſize of novel 
deſſeiſin, and of mord-anceftor, 
ſhall be ſhortened, and the 
ſame of other aſſizes. 


| KEV. 

That no ſheriff ſhall med- 
dle with the pleas belonging 
to the crown without coro- 
ners, and that the county 
and hundred ſhall be at their 
ancient farms without any 
augmentation, except in the 
King's demeſn manors, 


M 


APPENDIS. 


Granted. 


Granted. _ 23 
Neither town nor mar 
ſhall be otherwiſe amerced, 


Granted. 35 
'There ſhall be one meaſure 
of beer through our whole 
kingdom ; and one meaſure 


of ale; and one meaſure of ' 


grain, that is to ſay, the 
quarter of London ; aid one 
breadth of cloth dyed, and 
of ruſſets and halbergets, to 
wit, two ells within the liſts, 


it ſhall likewiſe be done with 


the weights as with the mea- 
ſure , 


Granted. 19 

And if in the county day 
the aſſizes cannot be taken, 
ſo many knights and free- 
holders ſhall remain of thoſe 
who had been preſent on the 
county day, by whom judg- 
ment may be ſufficiently 
awarded, according as the 
buſineſs ſhall be, more or 
leſs. 


Granted, 24 

No ſheriff, conſtable, co- 
roner, or other our bailiff, 
ſhall hold pleas of our crown. 

All wapentakes, and tith- 
ings, likewiſe ſhall be at their 
ancient farms, 


XV. That 
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XV. | 
That if any one holding 
of the King, ſhall die, it ſhall 
be lawful for the ſheriff, or 
bother bailiff of the King's, 
to ſeize and inventory his 
chattels in the ſight of legal 
men, in ſuch manner, how- 
ever, that nothing be thence 
taken away till it be fully 
known if he owes any clear 
debt to the Lord the King, 
and then the debt to the 
King ſhall be paid, but the 
reſidue ſhall be paid to the 
executors for fulfilling the 
teſtament of the deceaſed, 
and if nothing is due to the 
King, all the chattels belong 
to the deceaſed. 
XVI. 

That if any free vaſſal 
ſhall die inteſtate, his goods 
ſhall be diſtributed by the 
hands of his near relations, 
and at the fight of the church. 

XVII. 

That no widows ſhall be 
obliged to marry themſelves 
while they are willing to live 
without huſbands, in ſuch 
manner, however, as that 
they ſhall give ſecurity that 
they will not marry them- 
ſelves without the aſſent of 
the King, if they hold of the 
King, or of the lord from 
whom they hold. 

| XVIII. 
That no conſtable, or 
other bail:f, ſhall take grain, 
or other chattels without giv- 
ing money for it immedi- 
ately, unleſs the ſame be 


deferred by the will of the 


eller. 


APPENDIX. 


Granted. 286 

This is underſtood of a 
lay fief, and our bailiff ſhall 
ſnew our letters patent of 
ſummons for the debt. 


The reſidue ſhall belong 
to the deceaſed, except their 
reaſonable ſhares to his wife 
and children, 


Granted. 27 


Saving to every man the 
debts due to him by the de- 
ceaſed. | 


Granted, 2 


Granted. 28 


XIX. That 


„ 

That no conſtable ſhall be 
empowered to diſtrain any 
Knight for giving money for 
the ward of a caſtle, if he is 
willing himſelf to perform 
the duty in perſon, or by 
another good man, if he 
himſelf for any reaſonable 
cauſe is not able to perform 


it, and if the King ſhall lead 


him into his army he ſhall 


be freed from the wardſhip 


according to the length of 


time. 
XX. 


That no ſheriff or King's 


bailiff, or any other, ſhall 
take horſes or carts of 
any free vaſſal for carriage, 
except with his own con- 


ſent. 
XXI. 

That neither the King or 
his bailiff ſhall take any 
other man's wood either for 
caſtles or any other works, 


except by the good will of | 


the perſon to whom the 
wood belongs. 
f XXII. 

That the King ſhall not 
keep the land of thoſe who 


are convicted of felony, ex- 


cept for a year and day, and 
then it ſnall be returned to 
lord of the fief. 
XXIII. 
That all wears ſhall, for 
the future, be removed from 
the Thames, the Medway, 
and throughout all England. 
XXIV. | 
That the writ, called Pre- 
cipe, ſhall not for the future 
be made to any one, on ac- 


M 2 
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29 


Granted. 


He ſhall have the ſame 
liberty if we end him with 
our army. 

That he ſhall be with our 
army upon our account. 


Granted, 30 
Granted, | 31 
Granted. 32 
Granted. 


33 
Except upon the ſea- coaſt. 


/ 


Granted. 


100 


count of any tenement by 
which a free vaſlal may loſe 
his court. 


APPENDIX. 


Free Vaſſal.] The term liber hemo ſtands here to ſignify a Lord of 4 


Manor, as it does in Art. XXVII. 


XXXV. 
That if anv one be diſ- 
ſeiſed, or kept out by the 
King without trial, from the 
poileſhon of his land, liber- 
ties, and right, they ſhall be 
immediately reſtored to him; 
and if any diſpute ſhouid 
ariſe upon this, it ſhall be de- 
cided by rhe judgment of the 
twenty-five Barons, and that 
thoie who had been diſpoſ- 
ſeſſed by the father or bro- 
ther of the King, ſhall have 
Juſtice without delay by the 
judgment of their Peers in 
the King's court, and if the 
King eught to have the ſame 
term with others who under- 
take the cruſade, then the 
archbiſhop and biſhops ſhall 
decide, at a certain day the 
appeal being withdrawn. 
XXXVI. 

That nothing ſhall be 
given for a writ of inqui- 
ſition concerning life, or 
members, but thall be freely 
granted without payment, 
and ſhall not be denied. 

XXVII. 
That if any one holds of 


the King by free- farm, or 


by ſoccage, or by burgage, 
and of another by military 
ſervice, the Lord the King 
ſhall! not have the wardſhip 
of the knights of another's 
fief on account of burgage 


See the notes upon Art. XXIX. 


Granted. 52 


As for all thoſe things of 
which any perſon has been 
diſpoſſeſſed without legal 
judgment of his peers, by 
our tether Henry, or brother 
Richard, and which we have 
in our hands, or which others 


hold, and we are bound to 


warrant, we ſhall have reſpite 
tili the ordinary term of cru- 
ſaders, except thoſe concern- 
ing which plea was raiſed or 
inquiſition made by our pro- 
cept before our taking the 
croſs upon us, but when we 
ſhall have returned ſrom our 
pilgrimage, or if we remain 
altogether from it, we will 
immediately exhibit ample 
juſtice. 


Granted. 36 


Granted. 37 


or 


„ 
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or ſoccage, nor ought he to 
have the ward ſhip of the ſoc- 
cage, burgage, or free-farm; Unleſs that fee- farm to 
aud chat the free vailal ſhall us military ſervice. 
not loſe his military ſervice 
on account of ſmali ſer- 
jeantry, as thoſe who hold 
any tenement by rendering 
from theace knives or arrows 
or ſuch like. . 
XXVIII. 
That no bailiff ſhal! put Granted. 1 


any man to his law, upon his 
ſingle accuſation, without 
credible witneſſes. 
XXIX. 5 
That the body of a free Granted. 39 
vaſſal ſhall not be ſeized nor | 
impriſoned, nor ſhall he be 
diſſeiſſed or out-lawed, nor 
baiitned, nor in any manner 
deitroyed, nor ſhall the King 
go or ſend 2gainſt him with 
force, unleſs by the jadg- 
ment of his peers, or by the 
law of the land. 


XXX. That 


Free Vaſſul.] From a very ill-grounded ſuppoſition that theſe charters 
are written in Roman Latin, liber homo has been commonly tranſlated, 
a free man, Homo is only a latiniſed word from the Norman homme, 
ſignifying a ſubject, vaſſal or ſervant, and is exactly fimilar in ſenſe to the 
word Mann ot rhe l eutonic nations, from whom the cuſtoms, which 
made ſuch a word neceſſary are derived. From theſe again are formed 
the words Hommage and manſchaft, beth ſignifying acknowledgment of 
ſubjection and ſervitude. Liber: bomines, or free vaſſals, were ſuch as 
were free from al! ſervices, but that of ſerving in war at their own ex- 
pence; and as this ſervice was dangerous as well as burthenſome, ſo 
had it many honourable privileges and diſtinctions annexed to it, which 
were. not ſhared by ſuch as held their lands by other tenures, or who 
lived by other profeſſions. There are ſome very ingenious writers who 
have aſſerted, that the title and privilege. of a liber bomo were extended 
to all who were not actually Villains. But this opinion ſeems to be derived 
from no ancient aut! 2 vut barely from that miitake in language 
which I have obſerved at rhe beginning of this note. Having tranſlated 
liber homo, a free man, they concluded that all were ſuch who were not 
bond men. Had they looked into the ancient Norman writers, they 
would have found /iber h:mo often rendered by the word gentlebomme, from 
whence no ſuch concluſion as theirs can be drawn, But without going 
ſo far out of our way to prove that there had b-en a middle rank of men, 
we have only to conſult article IX. of the record betore us, where we will 

find 
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find mention made of merchants as of a claſs not compriſed either in tha 


of liberi homines nor of Villains. 


Diſei-d.| In the ſubſequent great charters of Henry the Third, there 
is he e added, of bis freehold. Why the great men who prevailed in that 
reign, thought this explanation neceſſary is uncei ain, but it helps ſtill 
tarth.r to point out that thefe 7beri homines were no other than the 
military tenants, or freeh: [ders, who were at that time few in number and 
of contiderable rank in the commonwealth, 


XXX. 
That juſtice thall not be 


ſold, nor deferred, nor for- 


bidden. 
AAXI. - 

That merchants ſhall have 
fate going and returning, for 
buying and ſelling without 
any evil tolls, by the juſt aud 
ancient cuſtoms. 


XXXII. 


That no ſcuttage or aid be 


impoſed in the kingdom un- 


leſs by the common- council 


of the kingdom, except for 
redeeming the King's body; 
and making his eideſt ſon a 
Knight; and for once mar- 
rying his eideſt daughter; 
and this ſhall be a reaſonable 
aid. In tie ſame manner it 
ſhall be with the talliag-s and 


aids from the city of London, 


and ſrom the other cities, 
that from thence have their 
liberties; and that the city 


of London ſhall have fully 


her ancient liberties and free 


cuſtoms both by water and 


by land. 


Granted, 40 


Granted. 41 

Not only to natives, but 
alſo to foreigners merchants, 
except in time of war, who 
ſnal! then be ſafe with us, 
provided our merchants are 
found to be ſafe in their 


countries. 


Granted. % 145 14» 

Moreover we will, that all 
other cities, and boroughs, 
and towns, and ports, ſhall 
have all their liberties and 
free cuſtoms. 

And for holding a com- 
mon- council of the kingdom, 
for impoſing aids otherwiſe 
than in tie three caſes 
aforeſaid, or from impoſing 
ſcuttages, we will cauſe to 
be ſummoned archbiſhops, 
biſhops, abbots, earls, and 


greater barons, ſeparately, by 


our writs ; and we will, be- 
ſides cauſe to be ſummoned, 
in general, by our ſheriffs 
and bailiffs, all thoſe who 
hold of us in chief, for a cer- 


'tain day, that is at the diſ- 


tance of 40 days, or leſs, and 
to a certain place; and in all 
the writs of ſuch ſummons, 
we will expreſs the cauſe of 
the ſummons, and fo the 

| ſummons 
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ſummons being made, the 
buſineſs ſhall proceed at the 
aſſigned day, according to 
the determination of thoſe 
who ſhall be preſent, al- 
though all that were ſum- 
moned ſhould not come. 


From thence have their liberties. ] There were certain towns, fſuch as 
Lynn and Varmourb, which were under a degree of vatlalage to the 
city of London, and paid cuſtoms to it. | 

City of London.] Though, as we are informed by Matthew Paris, the 
common people of London were enemies to the barons and their enter- 
priſez yet many of the leading citizens were deeply engaged with them, 
and it was by their means, without doubt, that theſe clauſes were in- 
ſerted for giving farther weight and luſtre to their city. It will be ſeen 
on the oppoſite column how the Xing very artfully diſappointed their 
ambition by granting more than they aſked, 

Moreover, we wil/.] There is an energy in the words preterea Vo/umus 
in Magna Charta, ſufficient to point out to us ſome particular exertion of 
the royal will upon this occaſion, cven although that valuable monument 

of antiquity, the preliminary articles had been loſt. 

And for holding.] The whole of this clauſ: is left out in the ſubſe- 
quent confirmations of Magna Charta by Henry III. and in the firſt of 
them it is ſaid, that by tbe advice of bis relates and great lords, the con- 
federation of that, as well as of ſome other important clauſes in his father's 
great charter, had been deferred for ſome more convenient time. It is pretty 


evident 

XXXIII. 
That it ſhall be lawful for Granted, 4.2 
any one to go out of the Except thoſe who are im- 


kingdom, and to return, priſoned or out-lawed ac- 
ſaving his fidelity to our Lord cording to the law of the 
the King, except in the time kingdom, and people of a 
of war, for a ſhort ſpace of country at war with us, and 
time, on account of the com- merchants, concerning whom 
mon utility of the kingdom, it has been already ſpoken. 

| XXXIV. | 

If any one ſhali have bor- Granted. 10 
rowed any thing from the 
Jews, more or leſs, and dies 
before that debt is diſ- 
charged, the debt ſhall not 
bear intereſt while the ear is 
under age, of whomſoever he 
may hold; and if that debt 
ſhall fall into the hands of 
the King, the King ſhall not 
take any more than the chat- 
tels 6ontained in the writing. 


XXXV. If 
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XXX. 
If any one die, owing a Granted - Is 
debt to the jews, his wife 
ſhall have her dower, and if 
children remain, they ſhall 
be provided for, according 
to the real eſtate of the de- 
ceaſed, and out of the reſi- 
due, the debt ſhall be paid, 
faving to the lords their 
ſervice. In the like manner 
mall be done with other 
debts, and that the guar- 
dian of the land thall render 
to the heir when he comes 
to full age, his lands furniih- 
ed with ploughs and other 
in ſtruments of huſbandry, 
according to what the iſ- 
ſues of theſe lands can rea- 
ſonably afford. 
XXXVI. 

If any one ſhall hold of Granted. 43 
any eſcheat, as of the ho- 
nour of Warringfurd, No- 
tingham, Boulogne, Lan- 
caſter, or from other eſ- 
cheats that are in the hand 
of the King, and are ba- 
ronies, and ſhall die, his 
heir ſhall not give other re- 
lief, nor do to the King 
other ſervice than he would 
have done the baron; and 
that the King ſhail hold 
that barony in the ſame 
manner as the baron had 
held it. 


evident, that the part of the conſtitution of parliament relative to the 
ſmaller freeholders, had been thrown in by King John for his own ad- 
vantage; and, though not agreeable to his great lords, they durſt neither 
then nor afterwards, enter into direct oppoſition to it. Perhaps the 
bringing them all to parliament was found tumultuary and impracticable 
and till ſuch time as method was deviſed of their coming to parliament, 
by their choſen repreſentatives, it is probable the ſmaller frecholders, 
or as they are ſtill called in Scotland, the leſſer barons, did not appear in 
parliament at all. This undecided ſtare of what was become a very im- 
portant part of the conſtitution, is ſuffieient to account for the anarchy 
and bloodſhed which afflicted the long and unhappy reign of Henry III. 


XXXVII. That 
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That fines that are made 
for dowers, marriage por- 
tions, inheritances, and a- 
mercements, injuſtly and 
againſt the law of the land, 
ſhall be altogether laid aſide, 
or ſhall be made by the 
judgment of the 25 barons, 
or by the judgment of the 
major part of them, toge- 


ther with the archbiſhop 


and others whom he has a 


mind to bring along with 


him, in ſuch manner, that 
if any one, or any number 
of the 25 ſhall have the like 
complaint, they ſhall be re- 
moved, and any others ſub- 
ſtiruted in their place, by 
thoſe who remain of the 25. 
XXXVIII. 

That the hoſtages and 
writings ſhall be returned 
which had been delivered 
to the King for his ſecurity. 

XXXIX. 

That thoſe who are with- 
out the foreſt ſhall not come 
before the juſtices of the 
foreſt unleſs they are im- 
pleaded or ſureties; and 
that bad cuſtoms with re- 
gard to- foreſt and foreſters, 
warreners and ſheriffs, and 
rivers, be amended by 12 
- knights of every county, 
who ought to be elected by 
the legal men of the ſaid 


county, 
Þ + 5 
That the King ſhall re- 


move altogether from his 
ſervice the kindred, and the 
whole following of Gerat 
De Atyes, that for the fu- 

| ture 
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For this ſingle purpoſe 
only, they ſhall be eieaud 
and ſworn, 


Granted, | 49 


Granted, 48 

Within forty days after 
the inquiſition is made, theſe 
bad cuſtoms ſhall be entirely 
aboliſhed by the ſaid jury, in 
fuch manner, however, that 
information ſhall be given 
firſt of it to Us, or to Ouy 
chief juſtice if we ſhould 


happen not to be in England, 


N 


Granted. 50 
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ture they may hold no office, 
to wit: Engeland, Andrew, 
Peter, and Gyon de Can- 
cell, Gyon de Cygon, Ma- 
thew de Martiny. and his 
brothers, and Geoffrey his 


nephew, and Philip Mark. 


XLI. 

And that the King ſhall 
remove the foreign merce- 
nary foldiers, crofs-bow- 
men, cavalry and infantry, 
who come with horſes and 
arms to the hurt of the 


kingdom. 


I.. 

That the King ſhall not 
make juſticiaries, conſtables, 
ſheriffs and bailiffs of any 
but thoſe who know the 
law of the land, and are 
willing well to obſerve the 


lame. 


XLIII. 

That barons who have 
founded abbies, and hold 
them by royal charters, or 
ancient tenor, ſhall have the 


cuſtody of them when they 


become vacant. 
XLIV. 
If the King ſhall have 
diſſeifed the Welch, or ſhall 


have kept them out of their 


lands or liberties, or any 
thing el!2 in England or in 
Wales, they ſhall be im- 


mediately returned to them 


without plea, or if they 


mall have been diſſviſed or 


kept out of their holdings 
in England by the father or 
brother of the King, without 
the judgment of their peers, 
the King ſhall exhibit juſtice 


to them, in the ſame manner 


as he exhibits juſtice to the 


Engliſh 


Granted. Gy 
Immediately upon the re- 
{toration of peace. 


Granted. 45 
Granted. 14 
Granted. ey - 


But with regard to what 
the Welch have been diſpoſ- 
ſeſſed of by our father Hen- - 
ry, or our brother Richard, 
and which we either hold in 
our own hand, or are obliged 
to warrant, we will have re- 
ſpite till the common term of 
thoſe 
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Engliſh according to the law 
of England, in what con- 
cerns the holdings in Eng- 
land, and concerning the 


holdings in Wales, accord- 


ing to the laws of Wales, 
and concerning the holdings 
in the marches, according 
to the laws of the marches ; 
the Welth ſhall do the ſame 
to the King and to his 
people. 
XLV. 

That the King ſhall ren- 
der the ſon of Lewelin, and 
all the hoſtages beſides from 
Wales, and the writings that 
have been delivered to him, 
for the ſecurity of the peace. 

XLVI. 

That the King ſhall con- 
duct himſelf towards the 
King of Scots, with regard 
to the delivering of the 
hoſtages, and concerning his 
privileges and his rights, 
according to the form he 
uſes to the barons of Eng- 
land. 

Unleſs with regard to 
theſe two laut articles, it 
ought to be otherwiſe, by 
writings which the King has 
in his poſſeſſion, with the 
council of the archbiſhop, 
and of others which he fhall 
think fit to bring along 


with him. 
XLVII. 

That all the foreſts that 
have been afforeſted by the 
King in his own time, ſhall 
be unforeſted, and ſo ſhall 


be with the rivers that have 


been appropriated by him. 
. 
Moreover, all theſe cuſ- 
toms and liberties which 


the 


thoſe ſigned with the croſs, 
except for thoſe concerning 
which plea has been raifed 
or inquiſition made by our 
precept before our under- 
taking the cruſade, but when 
we ſhall return or ſhall per- 


' haps deſiſt from our pil- 


grimage,we ſhall immediately 
exhibit entire juſtice, accord- 
ing to the laws of the Welch 
and the parties aforeſaid. 


Granted. 58 


We w conduct ourſelves 
with regard to Alexander 
King of Scots, with regard 
to the delivery of his ſiſters 
and hoſtages, with regard to 
his liberties and rights, ac- 
cording to the form we uſe 
to our other barons of Eng- 


land, unleſs it ſhould be 


otherwiſe by writings. which 
we have from William his 
father, heretofore King of 
Scotland, and this ſhall be 
by the judgment of his peers 
in our court. 


Granted, 47 


Granted, 60 
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the King has granted to be 
held as. far as belongs to 
him towards his own vaſ- 
fals, all the reſt of the king- 
dom, both clergy and laity, 
ſhall obſerve as far as be- 
longs to them towards theirs. 
| XLIX. 

This is the form of the 
Obſervation of the peace 
and privileges betwixt the 
King and kingdom. The ba- 
rons ſhall chuſe 25 barons of 
the kingdom ſuch as they 
ſhall think fit, who ſhall, to 
the utmoſt of their power, 
obſcrve, keep, and cauſe to 
be obſerved, the peace and 
privileges which our Lord 
the King has granted to 
them, and has confirmed by 
his charter; ſo that if the 
King or his juſticiary, or his 
bailiff, or any of his officers, 
Mall have been culpable in 
any thing againſt any body, 


or ſhall tranſgreſs any of the 


articles of peace and ſecurity, 
and the fault ſhall be ſhewn 
to four barons of the 25 
barons aforeſaid, theſe four 
barons ſhall go to our Lord 
the King, or to his juſticiary, 
if the King ſhall be out of 
the kingdom, aid laying 
before him the tranſgreſ- 
ſion, ſhall require that the 
tranſgreſſions ſhall be a- 


mended without delay; and 


if the King, or if the King 
ſhould be out of the king- 


dom, his juſticiary ſhould not 


amend it within a reaſonable 
time to be aſcertained in the 
charter, the aforeſaid tour ba- 
rons ſhall report the cauſe to 
the reſt of the 25 barons, and 
the 25, with the community 


of 
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Tt ſhall be within forty 
days, computing from the 


time in which the tranſ- 
greſſion ſhall have been 
thewn to us or to out 
juſticiary. 


3 
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of the whole land, ſhall diſ- 
treſs and grieve the King by 
all means within their pow- 
er, to wit, by ſeizing his caſ- 
tles, lands, and poſſeſſions, 
and by all other poſſible 
means, till ſuch time as it 
ſhall be amended according 
to their will and pleaſure, 
ſaving the perſon of the 
Lord the King, of the Queen, 
aud of their children ; and 
when it ſhall have been a- 
mended, they ſhall obey the 
Lord the King as before. 
And whatſoever - perſon of 
the land ſhall have a mind, 
he ſhall ſwear for the exe- 
cution of the aforeſaid, that 
he will obey the command 
of the aforeſaid 25 barons, 
and that he will grieve the 
King with all his might 
along with them, and the 
King publickly and freely 
ſhall give licence of ſwearing 
to whoſoever ſhall have a 
mind to ſwear, and ſhall ne- 
ver hinder any one to ſwear, 
but all thofe of. the land, 
who of their own accord re- 
fuſe to ſwear to the 25 ba- 
rons concerning the diſtreſ- 
ſing and grieving the King 

along with them, the King 
ſhall cauſe ſuch perſons to 
ſwear by his mandate, as has 
been ſaid. Moreover, if any of 
the 25 barons aforeſaid ſhall 
die or ſhall depart the land, 
or by any other means ſhall 
be hindered, ſo as not to be 
able to execute the aforeſaid, 
thoſe who ſhall be remain- 
ing of the 25, ſhall elect 
another in his place, as they 
mall think fit, who ſhall be 
| _ ſworn 
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ſworn in like manner with 
the reſt. Moreover, in all 
things of which the execu- 

tion is committed to the 25 
barons, if it ſhould happen 
that the 25 ſhall be prefent, 
and they ſhall differ from 
one another about any thing, 
or any of them being called 
cannot, or will not, come, 
it ſhall be held good and va- 
lid, what the major part of 
them ſhall reſolve and com- 
mand, as if all the 25 had 
agreed thereto; and the a- 
forefaid 25 ſhall ſwear, that 
they will faithfully obſerve 
all that is aforeſaid, and will 
cauſe to be obſerved with all 
their power. Moreover, the 
King ſhall make them ſe- 
cure by writings of the 
archbithop and biſhops, and 
maſter Pandolph, that he 
ſhall obtain nothing from 
our Lord the Pope by which 
any of theſe conventions 
Mall be revoked or diminiſh- 
ed, and if any ſuch thing 
ſhall be obtained, it ſhall be 
reputed null and void, and 
never to be uſed for that 
purpoſe. 
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a | 1, 63 

But firſt of all we meaa to 
grant to God Almighty and 
- by our charter to confirm for 
ourſelves and our heirs for 
ever, that the Engliſh church 


be free, and that it have its 


rights entire and liberties 
unhurt, and that we will it 
It ſhould: be ſo obſerved, ap- 
pears from thence that the 
liberty of elections, which is 
reputed the greateſt and the 
moſt neceſſary for the Eng- 
liſh church, We have grant- 
ed ſpontaneouſly and of a 
tree will, before diſcord aroſe 
betwixt us and our barons, 
and have confirmed, by our 
charter, and have obtained 
the confirmation of the ſame 
by our Lcrd the Pope, Inno- 
cent the Third, the which we 
will obſerve, and we will that 
it be obſerved bonna fide, by 
our heirs for ever, together 
with thoſe liberties which we 
have granted to the free vaſ- 
ſals of our kingdom and to 
their heirs. 


MAGNA CARTA 
REGISJOHANNIS, 


XV DIE JUNII, MCCXV. 


ANNO REGNI XVII. 


JOHANNES Dei gratia rex Ang lie dominus Hybernie 
dux Normannie Aquitanie et comes Andegavie archiepiſcopis 
epiſcopis abbatibus comitibus baronibus juſticiariis foreſtariis 
vice comitibus prepoſitis miniſtris et omnibus ballivis et 
fidelibus ſuis ſalutem Sciatis nos intuitu Dei et pro ſalute 
anime noſtre et omnium anteceſſorum et heredum noſtrorum ad 
honorem Dei et exaltationem ſancte ecceleſie et emendationem 
regni noſtri per conſilium venerabilium patrum noſtrorum 
Stephani Cant' archiepiſcopi totius Anglie primatis et ſancte 
Romane. eccleſie cardinalis Henrici Dublin* archiepiſcopi 
Willielmi London” Petri Winton Joſlini Co ventr' et Bene- 
dicti Roff* epiſcoporum magiſtri Pandulfi domini pape ſub- 
diaconi et familiaris fratris Emirici magiſtri militie templi in 
Anglia et nobilium virorum Willielmi Mariſcalli comitis 
Penbrok Willielmi comitis Sar* Willielmi comitis Warrenn 
Willielmi comitis Arundell Alani de Galweya conſtabularii 
Scottie Warini filii Geroldi Petri filii Hereberti Huberti de 
burgo ſeniſcalli Pictavie Hugonis de Nevill' Matthei filii He- 
reberti Thome Baſſet Alani Baſſet Philippi de Albi Roberti 
de Roppel' Johannis Mariſcalii Johannis filli Hugonis et ali- 
orum fidelium noſtrorum. : 


1. In primis conceſſiſſe Deo et hac preſenti earta noſtra con- 
firmaſſe pro nobis et heredibus noſtris in perpetuum quod An- 
glicana eccleſia libera fit et habeat jura ſua integra et liber- 
tates ſuas illeſas et ita volumus obſervari quod apparet ex eo 
quod libertatem electionum que maxima et magis neceſſaria 
reputatur eccleſie 9 mera et ſpontanea voluntate 

0 ante 
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ante diſcordiam inter nos et barones noſtros motum concefli- 
mus et carta noſtra confirmavimus et eam optinuimis a do- 
mino papa Inocentio tertio confirmari quam et nos obſerva- 
bimus et ab heredibus noſtris in perpetuum bona fide volu- 
mus obſervari Conceſſimus etiam omnibus liberis hominibus 
regni noſtri pro nobis et heredibus noſtris in perpetuum om- 
nes libertates ſubſcriptas habendas et tenendas eis et here- 
dibus ſuis de nobis et heredibus noſtris. | 


2. Si quis comitum vel baronum noſtrorum ſive aliorum 
tenentium de nobis in capite per ſervitium militare mortuus 
fuerit et cum deceſſerit heres ſuus plene etatis fuerit et reli- 
vium dedebeat habeat hereditatem ſuam per antiquum rele- 
vium ſcilicet heres vel heredes comitis de baronia comitis 
integra per centum libras heres vel heredes baronis de ba- 
ronia integra per centum libras heres vel heredet militis de 


feodo militis integro per centum ſolidos ad plus et qui 


minus debuerit minus det ſecundum antiquam conſuetudi- 
nem feodorum. 


3. Si autum heres alicujus talium fuerit infra etatem et 
fuerit in cuſtodia cum ad etatem pervenerit habeat heredita- 
tem ſuam ſine relevio et fine fine. 


4. Cuſtos terre hujuſmodi heredis qui infra etatem fuerit 
non capiat de terra heredis niſi rationabiles conſuetudines 
et rationabilia ſervitia et hoc ſine deſtructione et vaſto homi- 
num vel rerum et fi nos commiſerimus cuſtodiam alicujus 
talis terre vicecomiti vell alicui alii qui de exitibus illius no- 
bis riſpondere debeat et ille diſtructionem de cuſtodia fecerit 
vel vaſtum nos ab illo capiemus emendam et terra commit- 
tatur duobus legalibus et diſcretis hominibus de feodo illo 
qui de exitibus reſpondeant nobis vel ei cui eos aſſignaverimus 
et ſi dederimus vel vendiderimus alicui cuſtodiam alicujus talis 
terre et ille deſtructionem inde fecerit vel vaſtum amittat 
ipſam cuſtodiam et tradatur duobus legalibus et diſcretis ho- 
minibus de feodo illo qui ſimiliter nobis reſpondeant ſicut 
predictum eſt. 


5. Cuſtos autem quamdiu cuſtodiam terre habuerit ſuſten- 
tet domos parcos vivaria ſtagna molendina et cetera ad ter- 
ram illam pertinentia de exitibus terre ejuſdem et reddat 
heredi cum ad plenam etatem pervenerit terram ſuam totam 
inſtauratam de carrucis et wainnagiis ſecundum quod tempus 
wainnagii exiget et exitus terre rationabiliter poterint ſuſti- 
nere. 


1 6. Heredes 
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6. Heredes maritenter abſque diſparagatione ita tamen 
quod antequam contrahatur matrimoniuin oltendatur pro- 
pinquis de conſanguinitate ipſius heredes. | 


7. Vidua poſt mortem mariti ſui ſtatim et ſine difficultate 
habeat maritagium et hereditatem ſuam nec aliquid det pro 
dote ſua vel pro maritagio ſuo vel hereditate ſua quam he- 
reditatem maritus ſuus et ipſa tenuerint die obitus ipſius ma- 
riti et maneat in domo mariti ſui per quadraginta dies poſt 
mortem ipſius infra quos aſſignetur ei dos ſua. 


8. Nulla vidua diſtringatur ad ſe maritandum dum voluerit 
vivere ſine marito ita tamen quod ſecuritatem faciat quod ſe 
non maritabit ſine aſſenſu noſtro ſi de nobis tenuerit vel fine 
aſſenſu domini ſui de quo tenuerit {1 de alio tenuerit. | 


[4 a 

9. Nec nos nec balivi noſtri ſeiſiemus terram aliquam nec 
redditum pro debito aliquo quamdiu catalla debitoris ſuffici- 
unt ad debitum reddendum nec pleggit ipſius debitoris diſ- 
tringantur quamdiu ipſe capitalis debitor ſufficit ad ſolu- 
tionem debiti et fi capitalis debitor defecerit in folutione 
debiti non habens*unde ſolvat plegii reſpondeant de debito 
et {i voluerint habeant terras et redditus debitoris donec fit 
eis ſatistactum de debito quod ante pro eo ſolverint niſi capi- 
talis debitor monſtraverit ſe eſſe quietum-inde verſus eoſdum 


pleggios. | | 


10. Si quis mutuo ceperit aliquid a judeis plus vel minus 
et moriatur antequam debitum illum ſolvatur debitum non 
uſuret quamdiu heres fuerit infra etatem de quocumque te- 
neat et {i debitum illud inciderit in manus noſtras nos non 
capiemus niſi catallum contentum in carta. 


11. Et ſi quis moriatur et debitum debeat judeis uxor 
ejus habeat dotem ſuam et nichil reddat de debito illo et ſi 
liberi ipſius defuncti qui fuerint infra etatem remanſerint pro- 
videantur eis neceſſaria ſecundum tenementum quod fuerit 
defuncti et de reſiduo ſalvatur debitum ſalvo ſervitio domino- 
rum ſimili modo fiat de debitis que debentur aliis quam judeis. 


12. Nulluin ſcutagium vel auxilium ponatur in regno noſ- 
tro niſi per commune conſilium regni noſtri niſi ad corpus 
noſtrum redimendum et primogenitum filium noſtrum mili- 
tem facendum et ad filiam noſtram primogenitam ſemel ma- 
ritandem et ad hec non fiat niſi rationabile auxilium ſimili 

modo fiat auxiliis de civitate London.“ 
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13. Et civitas London” habeat omnes antiquas liber- 
tates et liberas conſuetudines ſuas tam per terras quam 
per aquas Preterea volumus et concedimus quod omnes alii 


_ Civitates et burgi et ville et portus habeant omnes libertates 
et liberas conſuetudines ſuas. 


14. Et ad habendum commune conſilium regni de auxilio 
aſſidendo aliter quam in tribus caſibus predictis vel de ſcuta- 
gio aſſidendo ſummoneri faciemus archiepiſcopos epiſco pos 
abbates comites et majores barones ſigillatim per litteras 
noſtras et preterea faciemus ſummoneri in generall per vice- 
comites et ballivos noſtros omnes illos qui de nobisjteneat in 
capite ad certum diem ſcilicet ad terminum quadraginta di- 
erum ad minus et ad certum locum et in omnibus litteris 
illius ſammo nitionis cauſam ſummonitionis exprimemus et 
ſic facta ſummonitione negotium ad diem afignatum pro- 
cedat ſecundum conſilium illorum qui preſentes fuerint 
quamvis non omnes ſummoniti venerint. 


15. Nos non concedemus de cetero alicui quod capiat aux- 
ilium de liberis hominibus ſuis niſi ad corpus ſuam redimen- 
dum et ad faciendum primogenitum filium ſuum militem et 
ad primogenitam filiam ſuam ſemel maritaudam et ad hec 

non fiat niſi rationabile auxilium. 


16. Nullus diſtringatur ad faciendum majus ſervitium de 
feodo militis nec de alio libero tenemento quam inde dehetur. 


17. Communia placita non ſequantur curiam noſtram ſet 
teneantur in aliquo loco certo. 


18. Recognitiones de nova diſſaiſina de morte anteceſſoris 
et de ultima preſentatione non capiantur nif in ſuis comita- 
tibus et hoc modo Nos vel fi extra regnum fuerimus capitalis 
Juſticiarius noſter mittemus duos juſticiarios per unumquem- 
que comitatum per quatuor vices in anno qui cum quatuor 
militibus cujuſlibet com'tatus electis per comitatum capiant 
in comitatu et in die et loco comitatus aſſiſas prediQas. , 


19. Et ſi in die comitatus aſſiſe predicte capi non poſſint 
tot milites et libere tenentes remaneant de illis qui interfue- 
rint comitatui die illo per quos poſſint judicia ſufficienter 
fieri ſecundum quod negotium fuerit majus vel minus. 


20. Liber homo non amercietur pro parvo delicto niſi ſe- 
cundum mod um delicti et pro magno delicto amercietur ſe- 
cundum magnitudinem delicti ſalvo contenemento ſuo et 
mercator eodem modo ſalva mercandiſa ſua et villanus 3 

0 modo 
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modo amercietur ſalvo wainnagio ſao fi inciderint in miſeri- 


_ cordiam noftram et nulla predictarum miſericordiarum pona- 


tur niſi per ſacramentum proborum hominum de viſneto. 


21. Comites et barones non amercientur niſi per pares 
ſuos et non niſi ſecundum modum delicti. 


22. Nullus clericus amercietur de laico tenemento ſuo niſi 
ſecundum modum aliorum predictorum et non ſecundum 
quantitatem beneficii ſui eccleſiaſtici. 


23. Nec villa nec homo diſtringatur facere pontes ad ri- 
parias niſi qui ab antiquo et de jure facere debent. 


24. Nullus vicecomes conſtabularius coronatores vel alii 
balivi noſtri teneant placita corone noſtre. | | 


25. Omnes comitatus hunderedi wapentak' et trething' ſint 


ad antiquas firmas abſque ullo incremento exceptis dominicis 
maneriis noſtris. 


26. Si aliquis tenens de nobis laicum feodum moriatur et 
vicecomes vel balivus noſter oſtendat litteras noſtras patentes 
de ſummonitione noſtra de debito quod defun&@us nobis de- 
buir liceat vicecomiti vel balivo noſtro atatchiare et imbrevi- 


are catalla defuncti inventa in laico feodo ad valentiam illius 


debiti per viſum legalium hominum ita tamen quod nichil 
inde amoveatur donec perſolvatur nobis debitum quod clarum 
fuerit et reſiduum relinquatur executoribus ad faciendum 
teſtamentum defuncti et fi nichil nobis debeatur ab ipſo 


omnia catalla cedant defuncto ſalvis uxori ipſius et pueris ra- 
tionabilibus partibus ſuis. 


27. Si aliquis liber homo inteſtatus deceſſerit catalla ſua 
per manus propinquorum et amicorum ſuorum per viſum 


eceleſie diſtribuantur ſalvis unicuique debitis que defunctus 


ei debebat. \ 


28. Nullus conſtabularius vel alius ballivus noſter capiat 
blada vel alia catalla alicujus nifi ſtatim inde reddat denarios 
aut reſpectum inde habere poſſit de voluntate venditoris. 


29. Nullus conſtabularius di ——_ aliquem militem ad 
dandum denarios pro cuſtodia caſtri ft facere voluerit cuſtodiam 


illam in propria perſona ſua vel per alium probum hominem 
ſi ipſe eam facere non poſſit propter rationabilem cauſam et 
ſi nos duxerimus vel miſerimus eum in exercitum erit qui- 
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etus de cuſtodia ſecundum quantitatem temporis quo per nos 


fuerit in exercitu. 


30. Nullus vicecomes vel balivus noſter vel aliquis alius 
capiat equos vel caretas alicujus liberi hominis pro cariagio 
faciendo niſi de voluntate ipſius liberi hominis. 


- 


31. Nec nos nec balivi noſtri capiemus alienum boſcum 


ad caſtra vel alia agenda noſtra nifi per voluntatem ipſius 


cujus boſcus ille fuerit. 


32. Nos non tenebimus terras illorum qui convicti fuerint 
de felonia niſi per unum annum et unum diem et tunc red- 
dantur terre dominis feodorum. | | 


33- Omnis kydelli de cetero deponentur penitus de Tha- 
miſia et de Medewaye et per totam Angliam niſi per coſteram 
maris. | 8 | 


34. Breve quod vocatur Precipe de cetero non fiat alicui 
de aliquo tenemento unde liber homo amittere poſſit curiam 
ſuam. 8 


35. Una menſura vini ſit per totum regnum noſtrum et 
una menſura cerviſie et una menſura bladi ſilicet quarterium 
London et una latitudo pannorum tinctorum et ruſſetorum 
et halbergettorum ſcilicet due ulne infera liſtas de ponde- 
ribus autem fit ut de meuſuris. ” 


36. Nichil detur vel capiatur de cetero pro brevi inqui- 
ſitionis de vita vel membris ſet gratis concedatur et non 
negetur. 


37. Si aliquis teneat de nobis per feodifirmam vel per 
ſokagium vel per burgagium et ab alio terram teneat per 
ſervitium militare nos non habebimus cuſtodiam heredis nec 
terre ſue que eſt de feodo alterius occaſione illius foedifirme 
vel ſokagii vel burgagi niſi ipſa feodifirma debeat ſervitium 
militare Nos non habebimus cuſtodiam heredis vel terre 
alicujus quam tenet ab alio per ſervitium militare occaſione 
alicujus parve ſergenterie quam tenet de nobis per ſervitium 
reddendi nobis cultellos vel ſagittas vel hujuſmodi. 


38. Nullus ballivus ponat de cetero aliquem ad legem 
ſimplici loquela ſua fine teſtibus fidelibus ad hoc induétis. 


36. Nullus 
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39. Nullus liber homo capiatur vel impriſonetur aut diſ- 
ſeiſiatur aut utlagetur aut exuletur aut aliquo modo deſtruatur 
nec ſuper eum ibimus nec ſuper eum mittemus niſi per legale 
judicium parium ſuorum vel per legem terre. 


40. Nulli vendemus nulli negabimus aut differemus rectum 
aut juſticiam. 


41. Omnes mercatores habeant ſalvum et ſecurum exire de 


Angla et venire in Angliam et morari et ire per Angliam tam 


per terram quam per aquam ad emendum et vendendum 
ſine omnibus malis toltis per antiquas et rectas conſuetudines 
preterquam in tempore gwerre et ſi ſint de terra contra nos 
gwerina et ſi tales inveniantur in terra noſtra in principio 
gwerre attachientur ſine dampno corporum et rerum donec 
ſciatur a nobis vel capitali juſticiario noſtro quomodo mer- 
catores terre noſtre tractentur qui tunc invenientur in terra 
contra nos gwerrina et ſi noſtri ſalvi ſint ibi alii ſalvi ſint in 
terra noſtra. | 


42. Liceat unicuique de cetero exire de regno noſtro et redire 
ſalvo et ſecure per terram et per aquam ſalva fide noſtra niſi 
tempore gwerre per aliquod breve tempus propter commu- 
nem utilitatem regni exceptis impriſonatis et ut agatis ſecun- 


dum legem regni et gente de terra contra nos gwerrina et 


mercatoribus de quibus fiat ſicut predictum eſt. 


43. Si quis tenuerit de aliqua eſcaeta ſicut de honore 
Walingford Notingeham Bon Lainkaſtr' vel de aliis eſkaetis 
que ſunt in manu noſtra et ſunt baronie et obieret heres ejus 


non det aliud relevium nec faciat nobis aliud ſervitium quam 


baroni ſi baronia illa eſſet in manu baronis et nos eodum 
modo eam tenebimus quo baro eam tenuit. 


44. Homines qui manent extra foreſtam non veniant de 
cetero coram juſticiariis noſtris de foreſta per communes 
ſummonitiones niſi ſint in placito vel pleggii alicujus vel ali- 
quorum qui attachiati ſint pro foreſta. 


5. Nos non faciemus juſticiarios conſtabularios viceco- 
mites vel ballivos niſi de talibus qui ſciant legem regni et 
eam bene velint obſervare. | 


46. Omnes barones qui fundaverunt abbatias unde habent 
cartas regum Anglie vel antiquam tenuram habeant earum 
cuſtodiam cum vacaverint ſicut habere debent. 


47» Omnes 
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47. Omnes foreſte que aforeſtate ſunt tempore noſtro 
ſtatim deafforeſtentur et ita fiat de ripariis que per nos tem- 
pore noſtro poſite ſunt in defenſo. 


48. Omnes male conſuetudines de foreſtes et warrennis et 
de foreſtariis et warrennariis vicecomitibus et eorum miniſtris 
ripariis et earum cuſtodibus ſtatim inquirantur in quolibet 
comitatu per duodecim milites juratos de eodem comitatu 
qui debent eligi per probos homines ejuſdem comitatus et 
infra quadriginta dies poſt inquiſitionem factam penitus ita 
quod nunquam revocentur deleantur per eoſdem ita quod nos 
hoc ſciamus prius vel juſticarius noſter ſi in Anglia non 
fuerimus. | | e 


49. Omnes obſides et cartas ſtatim reddemus que liberate 
fuerunt nobis ab Anglicis in ſicuritatem pacis vel fidelis 
ſervitii. 


50. Nos amovebimus penitus de baliis parentes Gerardi 
de Athyes quod de cetero nullam habeant balliam in Anglia 
Engelardum de Cygony Galfridum de Martyni e fratres ejus 
Philippum Mark et fratres ejus et Galfridum nepotem ejus 
et totam ſequelam eorumdem. 


51. Et ſtatim poſt pacis reformationem amovebimus de 
regno omnes aliegenas milites baliſtarios ſervientes ſtipen- 
darios qui venerint cum equis et armis ad nocumentum 
regni. | 


52. Si quis fuerit diſſeiſitus vel elongatus per nos ſine 
legali judicio parium ſuorum de terris caſtallis libertatibus 
vel jure ſuo ſtatim ea ei reſtituemus et ſi contentio ſuper hoc 
orta fuerit tunc inde fiat per judicium viginti quinque baro- 
nem de quibus ſit mentio inferius in ſecuritate pacis de 
omnibus autem illis de quibus aliquis deſſeiſitus fuerit vel 
elongatus ſine legale judicio parium ſuorum per Henricum 
regem patrem noſtrum vel per Ricardum regem fratrem 
noſtrum que in manu noſtra habemus vel que alii tenent que 
nos oporteat warantizare reſpectum habebimus uſque ad com- 
munem terminum eruce ſignitorum exceptis illis de quibus 
placitum motum fuit vel inquiſitio facta per preceptum noſ— 
trum ante ſuſceptionem crucis noſtre cum autem redierimus 
de peregrinatione noſtra vel ſi forte remanſerimus a pere- 
grinatione naſtra ſtatim inde plenam juſticiam exhibebi- 
mus. 6 | 


53. Eundem 
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53. Eundem autem reſpectum habebimus et eodem modo 
e juſticia exhibenda de foreſtis deafforeſtandis vel remanſuris 
foreſtis quas Henricus pater noſter vel Ricardus frater noſter 
afforeſtaverunt et de cuſtodiis terrarum que ſunt de alieno 
feodo cujuſmodi cuſtodias hucuſque habuimus occaſione feodi 
quod aliquis de nobis tenuit per ſervitium militare et de ab- 
batiis que fundate fuerint in feodo alterius quam noſtro in 
quibus dominus feodi dixerit ſe jus habere et cum redieri- 
mus vel fi remanſerimus a peregrinatione noſtra ſuper hus 
conquerentibus plenam juſticiam ſtatim exhibebimus. . 


54. Nullus capiatur nec impriſonetur propter appellum 
femine de morte alterius quam viri ſui. 


55. Omnes fines qui injuſte et contra legem terre fate 
ſunt nobiſcum et omnia amerciamenta facta injuſte et contra 
legem terre omnia condonentur vel fiat inde per judicium 
viginti quinque baronum de quibus ſit mentio inferius in 
ſecuritate pacis vel per judicium majoris partis eorumdem 
una cum predicto Stephano Cant' archiepiſcopo ſi intereſſe 
poterit et aliis quos ſecum ad hoc vocare voluerit et ſi inter- 
eſſe non poterit nichilominus procedat negotium ſine eo ita 
quod ſi aliquis vel aiiqui de predictis vigiati quinque baronibus 
fuerint in ſimili querela amoveantur quantum ad hoc judi- 
cium et alii loco illorum per reſiduos de eiſdem viginti 
quinque tantum ad hoc faciendum electi et jurati ſubſtitu- 
antur. a 


56. Si nos diſaiſivimus vel elongavimus Walenſes de terris 
vel libertatibus vel rebus aliis ſine legali judicio parium 
ſuorum in Anglia vel in Wallia eis ſtatim reddantur et ſi con- 
tentio ſuper hoc orta fuerit tunc inde fiat in marchia per 
jJudicum parium ſuorum de tenementis Anglie ſecundum 
legem Anglie de tenementis Wallie ſecundum legem Wallie 
de tenementis marchie ſecundum legem marchie idem facient 
Walenſes nobis et noſtris. | 


57. De omnibus autem illis de quibus aliquis Walenſium 


diſſaiſitus fuerit vel elongatus ſine legali judicio parium ſuo- 


rum per Henricum regem patrem noſtrum vel Ricardum 
regem fratrem noſtrum que nos in manu noſtra habemus vel 
que alii tenent que nos oporteat warantizare reſpectum 
habebimus uſque ad communem terminum cruceſignatorum 
illis exceptis de quibus placitum motum fuit vel inquiſitio 
facta per preceptum noſtrum ante ſuſceptionem crucis noſtre 
cum autem redierimus vel ſi forte remanſerimus a peregri- 
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natione noſtra ſtatim eis inde plenam juſticiam exhibebimus 
ſecundum leges Walenſium et, partes predictas. 
58. Nos reddemus filium Luwelini ſtatim at omnes obſides 
de Wallia et cartas que nobis liberate fuerunt in ſecuritatem 
pacis. 


9. Nos faciemus Alexandro regi Scottorum de ſororibus 
ſuis et obſidibus reddendis et libertatibus ſuis et jure ſuo 
ſecundum formam in qua faci-mus aliis baronibus noſtris 
Aqnghe niſi aliter eſſe debeat per cartas quis habemus de 
Wiitielmo patre ipſtus quon''am rege Scottorum et hoc erit 
per judicium parium fuorum in curia noſtra. 


60. Omnes autem iſtas conſuetudines predictas et liber- 
tates quas nos conceſſiſſimus in regno noſtro tenendas quan- 
tum ad nos pertinet erga noſtros omnes de regno noſtro tam 
_ quam laici obſervent quantum ad ſe pertinet erga 
us. 


61. Cum autem pro Deo et ad emendationem regni noſtri 
et ad melius ſopiendam difcordiam inter nos et barones noſtros 
ortam hec omnia predita conceſſerimus volentes ea integra 
et firma ſtabilitate gaucere in perpetuum facimus et con- 
cedimus eis ſecuritatem ſubſcriptam videlicet quod barones 
eligant viginti quinque barones de regno quos voluerint qui 
debeant pro totis viribus ſuis obſervare tenere et facere ob- 
ſervari pacem et libertates quis eis conceſſimus et hac pre- 
ſenti carta noſtra confirmavimus ita fe:licet quod fi nos vel 
juſticiarius noſter vel balivi noſtri vel aliquis de miniſtris noſtris 
in atiquo erga aliquem deliquerimus vel aliquem articulorum 
pacis et ſæturitatis tranſgreſſi fuerimus et delictum oſtenſum 
fuerit quatuor baronibus de predictis viginti quinque baroni- 
bus lli quatuor barones accedent ad nos vel ad juſticiarium 
noſtrum ſi fuerimus extra regnum proponentes nobis exceſ- 
ſum petent ut exceſſum illum ſine dilatione faciemus emendari 
et ſi nos exceſſum non emendaverimus vel ſi fuerimus extra 
regnum juſticiarius noſter non emendaverit infra tempus qua- 
draginta dierum computandum a tempore quo monſtratum 
fuerit nobis vel juſticiario noſtro fi extra regnum fuerimus 
predicti quatuor barones referent cauſam illam ad reſiduos 
de viginti quinque baronibus et illi viginti quinque barones 
cum communa totius terre diſtringent et giavabunt nos 
modis omnibus quibus poterunt ſcilicet per captionem caſ- 
trorum terrarum poſſeſſionum et aliis modis quibus poterunt 
donec fuerit emendatum ſecundum arbitrium eorum ſalva 

perſona 


APPENDIX, 123 


perſona' noſtra et regine noſtre et liberorum noſtrorum et 


cum tue it emendatum intendent nobis ficut prius eceruat 


Et quicumque voluerit de terra jurat quod ad predicta omnia 
exequenda parebit mandatis predictorum vigiati quinque 
baronum et quod gravabit nos poſſe ſuo cum ipſis et nos 
publice et libere damus licentiam jurandi cuilibet qui jurare 
voluerit et nail umquam jurare prohibebimus Omnes autem 
illos de terra qui per fe et ſponte ſua noluerint jurare viginti 
quinque baronibus de diitringendo et gravendo nos cum eis 


faciemus jurare eoſdum de mandato noſtro ſicut prediftum 


eſt Et ſi a iquis de viginti quinque baronibus deceſſerit vel 
a terra receſſerit vel aliquo alio modo impeditus fuerit quo 
minus iſta pre. itz poſſent exequi qui reſidui tuerin de pre- 


dictis viginti quinque baronibus eligant alium loco ipſius pro 


arbi:rio ſuo qui ſimili modo erit jura us quo et ceteri In 
omnibus autem que 1its viginti quinque baronibus comit- 
tuntur ex2quea'a fi torte ipſi viginti quinque preſentes 
fuerint et inter ſe ſuper re aliqua diſcordaverint vel aliqui ex 
eis ſummoneti nolint vel nequeant intereſſe ratum habeatur 


et firmum quod major pars eorum qui preſentes fucrint pro- 


viderit vel preceperit ac fi omnes viginti quinque in hoc 
conſenſiſſent et predicti viginti quinque jurzat quod omnia 
ante dicta fi eliter obſervabunt et pro toto poſſe ſuo facient 
obſervari Et nos nichil impetrabimus ab aliquo per nos 
nec per alium per quod aliqua iſtarum conceſſionem et liber- 
tatem revocatur vel minuator et ſi aliquid tale impetratum 
fuerit irricum fit et inane et numquam eo utemur per nos 
nec per alium. 


62. Et omnes malas voluntates indignationes et rancoras 
ortos inter nos et homines noſtros clericos et laicos a tem- 
pore dicordie plene omnibus. remiſimus et condonavimus 
Preterea omnes tranſgreſſiones factas occaſione ejuſdem diſ- 
cordie a paſcha anno regni noſtri ſextodecimo uſque ad pacem 

etormatam plene remiſimus omnibus clericis et laicis et 
quantum ad nos pertinet plene condonavimus Et inſuper 
fecimus eis fieri litceras teſtimoniales patentes domini Ste— 
phani Cant” archiepiſcopi domini Henrici Dublin? archiepiſ- 
copi et epiſcoporum predictorum et majiſtri Pandulfi ſuper 
ſecuritate iſta et conceiionibus prefatis. 


63. Quare volumus et firmitur precipimus quod Angli- 
cana eccleſia liber a fit et quod homines in regno noſtro 
habeant et teneant omnes prefatas hbertates jura et conceſ- 
ſiones bene et in pace libere et quiete piene et integre ſibi et 
heredibus ſuis de nobis et heredibus noftris in omnibus rebus 

P 2 -. 


ve — pn . . 2 * , 
. — — — — — 


124. APPENDIX. 


et locis in perpetuum ficut predictum eſt Juratum eſt autem 
tam ex parte noſtra quam ex parte baronum quod hec 
omnia ſupradicta bona fide et ſine malo ingenio obſerva- 
buntur Jeſtibus ſupradictus et multis aliis Data per manum 
noſtram in prato quod vocatur Runingmed inter Windel- 
ſorum et Stanes quinto decimo die Junii anno regui noſtri 


ſeptimo decimo. 
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Terminus Paſche Anno Regni Regis EDWARDI 


Filii Regis EDWARDI Primo. 


SYMON de Paris porta breve de tranſvers vers H. bailiff 
Sire Robert Tonny & pluſours autres, & ſe pleint, qe W. & 
H. certein jour luy priſtrent & empriſonerent &c. a tort & 
encountre la pees &c. Pass. reſpond pur toutz, forſpris le 
bailiff, qe riens nount fait encountre la pees, & pour le 
bailiff, yl avowea le reſtreinement par la reſoun qe lavandit 
8. fi eſt villeine lavandit R. qi bailiff yl eſt, & fuiſt trove a 
N. en ſoun manoire, le quel vint & lui tendiſt office de Pro- 

voiſt & il la refuſa & ne ſe voilleit. Juſtice, &. Ton. 
rehercea le avowery, & dit qe a cele avowery ne doit yl eſtre 
reſceve, pur ceo qe S. eſt fraunc citizene de Londre & ad 
eſte tous ceux diz anz, & ad eſte Vicounte le Roy en meſme 
la citee, & rendoit accounts al Eſchequer, & ceo vo.oins 
averrer per Record, & uncore huy ceo jour eſt Aiderman & 
de la ville de Londre, & demande jugement, ſils puiſſent vil- 
lenage en fa perſone allegger. HE RLE. A ceo qil dient qil 
eſt citizene de Londre nous navoinſqe faire, mes nous vous 
dioins, qil eſt villein R. de Eve & de Treve, & ſes aunceſtres 
Ael & Beſayel, & toux ces aunceſtres ſes terres tennantz 
deinx le manoire de N. & ces aunceſtres ſeiſitz des villeins 
ſervices de aunceſtres 8. come a faire rechat de Char & de 
Sank & de fille marier, & de euz tailler haut & bas, &c. & 
uncore eſt ſeiſi de ces freres de meſine le piere & de meſme 
la mere & demande jugement fi four luy, come ſour ſoun 
villein en ſoun mandire trove, ne puiſſe avowere faire. 
Tox o. Fraunc homme & de fraunc eſtat, & eux nient ſeiſi de 
luy, come de lour villein, preſt, &c. BER. Jeo ai oi dire 
qe un homme fuiſt priſt en la bordel, & fuiſt priſt & pendu, 
& ſil euſt demorre a loſtiel, il neuſt en nul mal &c. auxint 
de ceſte parte, fil euſt eſte fraunc citizene pur qe neuſt il 
demorre en ſa citee ? Ad alium diem. To p. ſe tient qil ne 
fuiſt ſeiſi de lui com de ſoun villein ne de ſes villeins ſervices. 
&c. Pass. La ouil dit, qe nous de ſumes pas ſeiſit de lui 
come de noſtre villein, il naſquit en noſtre villein, ou com- 
mence noſter ſeiſine, et nous lui trovames en ſoun manoire, 
et la noſtre ſeiſine continue. Jugement. BER. Vous ple- 


3 dietz 


. * - 


126 APPENDIX. 


dietz ſour la ſeiſine, & il pleident ſour le droit, iſſint naverrez 
james bone iſſue de pice. HEKLE. Seiſi en la fourme qe 
vous avoins dit. BER. La cour ne reitreinera tiel travers 
ſanz ceo qe vous dietz que vous eltcz ſeiſicz de lui come de 
voſtre villein & de ſes villeinz ſervices. E. fic fecit. Et ali? 
e contra. 1 


— — 


SYMON de Paris brought a writ of traverſe againſt TI. the 
bailiff of Sir Robert Tonny and feveral others, and com- 
plai ed that W. and H. on a certain day ſeiſed and impriſoned 
him, &c. wrongfully and againſt the peace, &c. 


PassILEGH anſwered for all, except the bailiff, that they 
had done nothing againſt the pe:ce, and as for the bailiff he 
juſtified the reftrainment for reaſon that the aforeſaid 8, „mon 
is villain of the aforeſaid Sir Robert, whoſe bailiff he is, and 
was found at N. in his minor ; the which (Sir Robert) came 
and tendered to him the office of P rovoſt, which he refuſed 
and would not. Juſtice &c. 


Toxpd Rehearſed the juſtification, and f:id that it ought 
not be received, becauſe that Symon is a free citizen of 
London, and has been all theſe ten years; and has been 
King's ſheriff in that city, and has given up accounts to the 
Exchequer, and this we are willing to prove bv record; and 
that he is beſides at this very time Alderman of the city of 
London, and demand judgment it villainage can be alledged 
in his perſon. 


HerLe. As to what he ſays about his being a free citizen 
of London it is what we have noth ng at all to do with; but 
we tell you that he is the villain of Sir Robert, of grandfather 
and great great grand father, and all his anceſtors holding 
their lands in the manor of N. and theſe anceſtors ſeized of 
the villain ſervices of the anceſtors of Symon, ſo as to take 
redemption for their fleth aud blood, and for leave to marry 
their daughters, and to impoſe talli-ges up+n them high and 
low; and that he is ſtill ſeized of his brothers and likewiſe 
of his father and mother, and demands judgment, if upon 
him as upon his villain ſound in his manor, he may not juſ- 
tify the reſtraint. 


Tond. A free man and of free . and they not ſeized 
of him as of their villain. 


BRK EFTORD. I have heard tell how a man was found in a 
brothel and was taken and hanged. If he had remained in 
his lodging he would have iuFeres no harm, &c, In like man- 
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ner, with regard to this man, if he was a free citizen of 
London, why did he not remain in his city ? 


Ad alium diem, To ND. I hold that he (Sir Robert) was 
not ſeized of him nor of his villain ſervices. 


PasSELEGH. That is to ſay that we are not ſeized of him 
as of our villain. He was born as our villain 3 ; there com- 
menced our ſeiſine, and we found him in our manor, and 
there our ſeiſine continued. Judgment. 


BerREEORD. You plead upon the ſeiſine and they plead 


upon the right, in this manner you will never have good 
iſſue of plea. 


Hz RLE. Seiſed in the form that we have related. 


BREREREFORD. The court will not reſtrain ſuch travers, 
unleſs you will ſay that you are ſeiſed of him as of your 
villain and of his vil ain ſetvices. Ef fic fecit. Et alli e 
Contra. | 


PASSET.EG 1 Edmund Paſſeiegh, ſerjeant at law, afterwards one of 
the Barons of the Exchequer. 


Torx p.] The reſt of this learned counſellor's name is not to be found 
in Dugdale's Origincs juridicialcs, where the other names are preſerved, 


Herr. r.] William de Herle, ſerjeant at law, afterwards Chief Juſtice 
of the King's Bench. 


BERETORD] William de Dercſord, Chief Juſtice of the King's Bench. 


FINIS. 


